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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
MARK EUGENE JOHNSON, 
Petitioner, 
vs. 


















ITO File No. 648000032524 
LicensellD No. KA125083K 
PETITION FOR JUDICIAL 
REVIEW 
Fee Category: L3 
Fee: $88.00 
COMES NOW, Petitioner MARK EUGENE JOHNSON, by and 
through Siebe Law Offices, and, pursuant to I.C. § 18-8002A(8) and 67-
5270 et. seq., hereby respectfully petition this Court for Judicial Review of 
the Notice of Disqualification dated October 19, 2009, effective- November 
9, 2009, by the Idaho Department of Transportation. A copy is attached 
PETITION FOR JUDICIAL REVIEW -1 , 0011 
hereto and incorporated herein by reference. Petitioner has requested a 
hearing, but not been heard. 
Petitioner also requests relief and review of the proposed 
administrative suspension of his driver's license based upon a Suspension 
Advisory he received when arrested for DUI on October 10, 2009. He 
requested an Administrative License Suspension Hearing in a timely 
fashion. 
Said Notice was filed before resolution of the Administrative License 
Suspension Hearing which occurred November 2, 2009, and is still pending 
for supplemental documentation. 
Petitioner possesses a COL and cannot drive by operation of § 18-
8002(A) and the Notice, although the matters are still pending. Further 
suspension would constitute immediate and irreparable harm, as Petitioner 
owns a trucking company and would be unable to drive. 
Petitioner requests a stay of his driver's license suspension relative 
to BAC testing until decisions are reached on Administrative License 
Suspension Hearing and Disqualification Hearing and/or an appeal of any 
adverse decision is resolved. 
Leave to amend as necessary is hereby requested. 
PETITION FOR JUDICIAL REVIEW -2 \ ,0012 
/ 
/ 
DATED this 1 day of November, 2009. 
l<1am~:~) Sieb L/ for Petitioner 
CERTIFICATE OF SERVICE 
I hereby certify that on the k day of November, 2009, I served a 
true and correct copy of the foregoing document by the following method, 
addressed to the following: 
Driver's Services ___ U.S. Mail 
Idaho Transportation Department Hand Delivered 
P.O. Box 7129 _ O~ight Mail 
Boise, 10 83707-1129 ~acsimile (208) 334-8739 
Edwin L. Litteneker 
P.O. Box 321 
Lewiston, ID 83501 
PETITION FOR JUDICIAL REVIEW -3 
(208) 334-2002 
___ U.S. Mail 
Hand Delivered ---
Overnight Mail 
~acsimile (208) 798-8387 
001'3 
" 
IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O. Box 7129 
Boise ID 83707·1129 (~~§4-8735 
3738 
LEWI 
, MARK EUGENE 
ST 
ID 83501 
PHONE: (2 08 ) 334 - e 73 6 
OCTOBER 19, 2009 
LIC/IDENT NO: KA125083K 
FILE NUMBER: 648A01629188 
DATE OF BIRTH: 12-30-1958 
NOTICE OF DISQUALIFICATION 
dmv.idaho.gov 
TEST l!SULTS RECEIVED BY THE IDAHO TRANSPORTATION DEPARTMENT, UNDER 
IDAHO iCODE 18-8002, SKOW THAT YOU HAVE FAILED THE EVIDENTIARY TESTING 
FOR 0 IVING UNDER THE INFLUENCE OF ALCOHOL, DRUGS, OR OTHER INTOXICAT-
ING ~~STANCES IN ,VIOLATION OF IDAHO COD~ 18-8004, lS-8004C OR 
la-aditio 
BY S1 'TOTE, THE IDAHO TRANSPORTATION DEPARTMENT IS WITHDRAWING YOUR 
DRIVl G PRIVILEGES TO OPERATE A COMMERCIAL MOTOR VEHICLE FOR 
1 1 EFFECTIVE NOVEMBER 09, 2009 THROUGH 
ER 09, 2010 , IDAHO CODE 49 - 326(1) (A) AND 49-335. NO RESTRICT~ 
FOR COL PRIVILEGES. 
YOU ~Y REQUEST AN ADMINISTRATIVE HEARING AS TO THE PROCEDURE OF THE 
DEPAilMENT'S ACTION. A HEARING WILL BE HELD WITHIN 20 DAYS APTER 
RECE1~T OF A WRITTEN REQUEST, IDAHO CODE 49-325(4). 
AT T.~ COMPLETION OF THE WITHDRAWAL PERIOD, YOU MAY BE REQUIRED TO 
PAY .l IREINSTATEWllNT PEE, IDAHO CODE 49-328. 
YOUR jRIVILEG~ TO DRIVE ANY COMMERCIAL MOTOR ~HICLE IS NOT EFFECTIVE 
UNTlt./ YOU HAVE RECEIVll:D A RElN9TAT,EMEN'I' NOTICE FROM THrs · OFFICE. 
FO 196 50046 
.0014 
9NI~Jn~1 NOSNHor~~~w 99v9-9PL-80l 
SIEBE LAW OFFICES 
JAMES E. SIEBE, ISBN 2362 
202 E. Second Street 
P.O. Box 9045 
Moscow, ID 83843 
Phone: (208) 883-0622 
Fax: (208) 882-8769 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
('i'lL" --u (,i 












CASE NO. (~V ~ U[vlt 
_----L.~=--=---L-
Petitioner, lTD File No. 648000032524 
vs. LicensellD No. KA 125083K 
STATE OF IDAHO 
TRANSPORTATION 
DEPARMENT, 
EX PARTE PETITION FOR STAY 
PENDING JUDICIAL REVIEW 
Respondent. 
----------------------) 
COMES NOW the Petitioner, Mark Eugene Johnson, by and through 
his attorney of record, and pursuant to Idaho Code Sections 18-8002A(8) 
and 67-5270 et seq., hereby respectfully petitions this Court for stay 
pending the judicial review of the above-noted proceeding. Petitioner holds 
an Idaho Commercial Driver's License (CDL). He was arrested and 
EX PARTE PETITION FOR STAY PENDING mmCIAL REVIEW - 1 
0015 
charged with violating Idaho Code § 18-8004 on October 10, 2009. He was 
alleged to have had a breath alcohol content of .144, .146 percent. 
Petitioner was served with a Notice of Disqualification dated October 
16, 2009, for his COL, which was to be effective November 9, 2009, through 
November 9, 2010. Petitioner requested a hearing which has not been 
scheduled or held. This was unusual timing for such a notice in counsel's 
experience as it preceded the requested Administrative License 
Suspension hearing. Petitioner requested an Administrative License 
Suspension hearing, which was scheduled for November 2,2009. Counsel 
made argument at that hearing and requested that the record be left open 
to be supplemented as he wanted to submit materials the prosecutor in the 
State case promised, that were not subject to administrative subpoena, or 
at least would be very difficult to obtain in that method. 
Petitioner owns his own trucking company. Suspension! 
disqualification will render irreparable harm for the loss of work and the 
ultimate loss of his job. 
As the Court is aware, the U.S. Supreme Court and the Idaho 
Appellate Courts have determined that driving is a valuable property right. 
The Fourteenth Amendment to the United States Constitution states: 
All persons, born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the United 
States and of the State wherein they reside. No State shall 
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make or enforce any law which would abridge the privileg~s or 
immunities of citizens of the United States; 1) Nor shall any 
State deprive any person of life, liberty, or property, without due 
process of law; 2) Nor deny any person within its jurisdiction the 
equal protection of laws. 
In Idaho's Constitution, Article I, Section 1, it states as follows: 
All men are by nature free and eqLlal, and have certain 
inalienable rights, among them are enjoying and defending life 
and liberty; acquiring, possessing and protecting property; 
pursuing happiness and securing safety. 
Article I, Section 2, of the Idaho Constitution states: 
All political power is inherent in the people, government is 
instituted for their equal protection and benefit, and they have 
, the right to alter, reform or abolish the same whenever they may 
deem it necessary; and no special privileges or immunity shall 
ever be granted that may not be altered, revoked or repealed by 
the legislature. 
In State v. Ankney, 109 Idaho 1,74 P.2d 333 (1985), the Court found 
that dealing with the driver's license: 
Because the suspension of issued driver's licenses involves 
State action that adjudicates important interests of the licensee, 
driver's licenses may not be taken away without procedural due 
process. 
At p. 3. In his concurring opinion, Justice Shepard wrote: 
I suggest that neither of those cases provide any authority for 
the validation of a statute which authorizes the preemptory 
seizure by a field police officer of a valuable property right 
without action by a neutral and detached official, be it judicial or 
otherwise. . 
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At p. 6 (emphasis added). It is submitted that in this case, a fundamental 
right is the property right recognized by the Ankney Court, the ability to 
have a driver's license and use that driver's license. 
In State v. Gilpin, 132 Idaho 463,977 P.2d 905 (Ct.App. 1999), the 
Court, in analyzing a due process claim involving a chain of custody of a 
blood sample, wrote: 
Private action is immune from the restrictions of the Fourteenth 
Amendment; it is axiomatic that the State must affirmatively take 
action, in some way, in order to deprive an individual of his or 
her right to due process (cite omitted). Accordingly, when 
analyzing a due process claim, the Court must first determine 
whether there has been State action. Next, the Court must 
determine whether that State action deprives a person of a right 
enumerated in the Fourteenth Amendment. 
At p. 649. 
In Aberdine Springfield Canal v. Peiper, 133 Idaho 82,982 P.2d 917 
(1999), the Court commented on Idaho Code Section 42-2201 to determine 
whether or not a violation of substantive due process had occurred. The 
Court in Aberdine went on to describe procedural due process: 
... there must be some process to insure that the individual is 
not arbitrarily deprived of his rights in violation of the State or 
Federal Constitutions. This requirement is met when the 
Defendant is provided with Notice and an opportunity to be 
heard. (Cite omitted.) 
At p. 91. 
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In Abrams v. Jones, 35 Idaho 532,207 P.2d 724 (1922), the Supreme 
Court stated: 
Due process of law is not necessarily satisfied by any process 
which the legislature may by law provide, but by such process 
only as safeguards and protects the fundamental, constitutional 
rights of a citizen. 
At p. 546. 
Simply stated, procedural due process requires that a party be 
provided an opportunity to be heard at a meaningful time and in 
a meaningful manner. 
In Matter of Wilson, 128 Idaho 161,167,911 P.2d 754 (1996). 
In the Matter of McNeely, 119 Idaho 182 (Ct.App. 1990), the Court of 
Appeals determined: 
It is well recognized that an individual's interest in a driver's 
license is substantial. 
At p. 190. 
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Counsel for Petitioner spoke with Ed Litteneker to see if he objected 
to the stay on Thursday, November 5, 2009, and Litteneker suggested 
counsel call the ALS hearing officer. After hanging up the phone, counsel 
realized that the hearing officer has no authority over the disqualification of 
COL privileges. Counsel called Litteneker on Friday, November 6, 2009, 
but has not heard back as to the Department's position. 
Therefore, Petitioner requests that the District Court issue a Stay of 
any license suspension pending a hearing on the Notice of Disqualification 
dated October 16, 2009, and a decision in the Administrative License 
Suspension proceeding and any review(s) thereon. In filing this Petition for 
Stay, Petitioner does not waive any of his rights pursuant to the statutory 
scheme set up for any administrative or judicial review. 
/-#,...,... 
f 
Dated this (0 day of November, 2009. 
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CERTIFICATE OF SERVICE 
I 
I hereby certify that on the (p day of November, 2009, I served a 
true and correct copy of the foregoing document by the following method, 
addressed to the following: 
Driver's Services 
Idaho Transportation Department 
P.O. Box 7129 
Boise, ID 83707-1129 
Edwin L. Litleneker 
P.O. Box 321 
Lewiston, ID 83501 
___ U.S. Mail 
Hand Delivered ---
___ Overnight Mail 
__ L=-/_ Fa'csimile (208) 334-8739 
(208) 334-2002 
___ U.S. Mail 
Hand Delivered ---
___ Overnight Mail 
) /~acsimile (208) 798-8387 
c:;:;;;> 
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Nov 09 2009 15: 05 E N LITTENEKER 
Edwin L. Litteneker 
Special Deputy Attorney General 
Idaho Transportation Department 
322 Main Street 
, PO Box 321 
Lewiston, Idaho 83501 
Telephone: (208) 746-0344 
Facsimile: (208) 798-8387 , 
ISBNo.2297 
2 988387 p.3 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
, THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
, MARK EUGENE JOHNSON, 
VS. 

















Case No. CV -2009-1066 
MOTION TO DISMISS PETITION 
FOR JUDICIAL REVIEW 
COMES NOW' the Department of Transpona,tion, by and through Special Deputy 
Attorney General'EdWin L. Litteneker, its ,attorney of record" and moves the Court for ~ Order 
Dismissing the Petition for Judicial Review. 
This motion is based upon the following: 
1. ' The Court has been asked exparte to stay the suspension of Mr. Johnson' s/ driving 
privileges pending judicial 'review of a hearing officer's decision in an AdminiStrative License 
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Suspension proceeding conducted by the Idaho Transportation Department (lTD). A decision in 
the Adnrinistnitive License Suspension proceeding has. not yet been made. 
2. . The· Petitioner has requested a CDL disqualification hearil1g frpm the Idaho 
Department of Transportation's hearing officer and apparetitlypo deie~inatioll has· been made . . 
on the request for hearing. 
3. Mr. Johnson has not exhausted his administrative remedies. 
4. It is inappropriate for the Court to engage in judicial review and particularly to 
enter a stay of a suspension that has not yet occurred. 
S. Thls Motion is based on IRep 12(b)(1) & IRep 12(b)(b) and the Court file and 
. the Memoraildum filed herewith. 
DATED this ~ day of November 2009. 
MOTION TO DISMISS PETITION 
FOR JUDICAL REVIEW 
{l{:~ 
Edwin L. Litteneker 
Special Deputy Attorney General 
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I DO HEREBY CERTIFY that a true 
And correct copy of the foregoing 
Document was: 
__ Mailed by regular fIrst class mail, 
And deposited in the United States 
Post Office . 
'i Sent by facsimile 
__ Sent by Federal Express~ overnight 
Deliv~ry 
Hand delivered --
To: James E. Siebe 
Siebe Law Offices 
202 E Second Street 
Moscow, Idaho 83843 
On tJ:ilsl day of November 2009. 
Edwin L. Litteneker 
MOTION TO DISMISS PETITION 
FOR JUDICAL REVIEW 
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Edwin L. Litteneker 
Special Deputy Attorney General 
Idaho Transportation Department 
322 Main Street 
POBox 321 , 
Lewiston, Idaho 83501 
Telephone: (208) 746-0344 
Facsimile: (208) 798-8387 
ISBNo.2297 
2 988387 
, IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
MARK EUGENE JOHNSON, 
VS. 

















Case No. CV-2009-1066 
MEMORANDUM IN SUPPORT OF 
MOTION TO DISMISS PETITION 
FOR JUDICIAL REVIEW 
10. 6 
COMES ,NOW the Department of TransI>ottation, by, and thro,ugh Special Deputy 
Attorney, General Edwin L. Litteneker, its attorney of record, and provides the following 
Memorandum in Support of its Motion to Dismiss Petition for Judicial Review. 
Mark Eugene Johnson seeks JudiCial Review of an action of the Idaho Transportation 
Department '(~TD) for which there is no administrative de~nnination and to 'stay Ii proposed 
MEMORANDUM IN SUPPORT OF 
MOTION TO DISMISS PETITION 
FOR JUDICAL REVIEW 
1 
0025 
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The Transportation Department~s general procedure.is not to consider the circumstances 
of the withdrawal of Mr; Johnson'S cl?mmercial driVing privileges uritil the Administrative 
License Suspension Procedure has been completed, that IS, there would be no suspension of his 
commerCial driving privileges, pursuant to I.e. § 49-335 until such'time as the Department's 
, , 
administrative hearing officer has concluded that there is a basis for an Administrative LicenSe 
Suspension. 
What Mr. Johnson appears to want to do is to have a stay entered pending any kind of 
decision by the Transportation Department. It is clear that neither of the suspensions 
, contemplated either by I.C. §18-8002A cir I.C. § 49-326(1)(a) and 49-335 have occurred entitling 
Mr. Johnson to judicial review . 
. The issuance' of a stay based upon this Record is premature. Mr. Johllson cannot cite any 
basis for the Court's intervention into the administrative process until such time as the 
admini'strative process has run'its gamut. The Petition for Judicial Review should be dismissed. 
DATED this L day ofNovemb~ 2009. 
MEMORANDUM IN SUPPORT OF 
MOTION TO D1SMISS PETITION 
FOR JUDICAL REVIEW 
Edwin L. Litteneker 
Special Deputy Attorney General 
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I DO HEREBY CERTIFY that a true 
And correct copy of the foregoing 
Document was: 
__ Mailed by regular first class mail, 
And deposited in the United States 
Post Office 
V Sent by facsimile 
__ Sent by Federal Express, overnight 
Delivery 
Hand delivered· 
To: James E. Siebe 
. Siebe Law Offices 
202 E Second Street 
Moscow, Idaho 83843 
On this q day of November 2009. 
£dt<Cf(hiI· 
Edwin L. Litteneker 
MEMORANDUM IN SUPPORT OF 
MOTION TO DISMISS PETITION 
FORJUDICAL REVIEW 
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LAWRENCE G. WASDEN 
, Attorney, General 
Edwin L. Litteneker 
N LITTENEKER 
Special Deputy Attorney General 
Idaho Transportation Department 
322 Main Street 
PO Box '321 
Lewiston, Idaho 83501 
Telephone: (208) 746-0344 
Facsimile: (208) 798-8387 
ISB No. 2297 
988387 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH' 
MARK EUGENE JOHNSON, 
'VS. 

















Case No. CV-2009-1066 
NOTICE OF HEARING 
COMES NOW the Idaho Transportation Department thrqugh Special Deputy 
Attorney General, Edwin L. Litteneker, and, gives' notice that its Motion to Dismiss 
Petition for Iudicial Review shall be heard. on Monday, the 23rd day ofNov~mber 2009 at 
10:30 a.m. at the Latah County Courthouse, in Moscow, Idaho, or as soon thereafter as' 
counsel may be heard. 
DATEDthe Cf day of November 2009. 
NOTICEOF HEARING J. 
&1f~ 
Edwin L. Litteneker. 
Speci'aJ. Deputy Attorney General for 
. Idaho Transportation Department 
'. 0028 
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I POHEREBY CERTIFY. that a true 
and correct copy of the foregoing . 
Document was: 
__ Mailed by regular first class mail. 
. And deposited in the United States 
Post Office 
l Sent by fac~imile and mailed by 
Regular first class mail,.and 
Deposited in the United States 
Post Office 
__ . Sent by Federal" Express, overnight 
De1ivery 
Hand delivered 
To: JaIiles E. Siebe 
Siebe Law Offices 
. 202 E Second Street 
Moscow, Idaho 83843 
O~ theJ-. day of November 2009. 
Uee@d 
Edwin L. Litteneker 
NOTICEOF HEARING 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
- COURT MINUTES -
J aIm R. Stegner 
District Judge 
Date: November 23,2009 
In the Matter of the Suspension of the 
Driving Privileges of: 












STATE OF IDAHO ) 
TRANSPORTATION DEPARTMENT, ) 
) 
Sheryl L. Engler 
Court Reporter 
Recording: Z: 3/2009-11-23 
Time: 10:31 A.M. 
Case No. CV-09-01066 
APPEARANCES: 
Petitioner not present, represented by 
James E. Siebe, Moscow, ID 
Department of Transportation 
represented by counset 
Ed Litteneker, Lewiston, ID 
Subject of Proceedings: Department of Transportation's Motion to Dismiss 
This being the time fixed pursuant to order of the Court for hearing of Mark Eugene 
Johnson's Petition for Stay Pending Judicial Review and the State of Idaho 
Transportation Department's Motion to Dismiss Petition for Judicial Review in this case, 
Court noted the presence of counsel. 
Mr. Litteneker argued in support of the Idaho Transportation Department's Motion 
to Dismiss Petition for Judicial Review. Mr. Siebe argued in opposition to the motion. Mr. 
Litteneker argued in rebuttal. Mr. Siebe argued in surrebuttal. Counsel responded to 
inquiries from the Court. For reasons articulated on the record, Court informed counsel 
that if Mr. Johnson's driving privileges are reinstated, then his CDL disqualification would 
be stayed pending a determination under Idal10 Code § 49-335. 






JOHN R. STEGNER 
DISTRICT JUDGE 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 












CASE NO. CV-09-01066 
lTD File No. 648000032524 
License/ID No. KA125083K 
ORDER FOR STAY IN THE 
EVENT DRIVING PRIVILEGES 
ARE REINSTATED PENDING 
JUDICIAL REVIEW 
This matter came before the Court on Mark Eugene Johnson's Petition for 
Stay Pending Judicial Review and on the Idaho Transportation Department's 
Motion to Dismiss Petition for Judicial Review. Good cause appearing, 
IT IS ORDERED that the execution and enforcement of the notice of 
disqualification dated October 19, 2009, advising Mr. Johnson that the Idaho 
Department of Transportation had withdrawri his commercial driving privileges, 
WILL BE STAYED in the event that his driving privileges (as reflected by his Class 
D driving privileges) are reinstated by the Idaho Department of Transpo~tation. In 
the event the Idaho Department of Transportation reinstates Mr. Johnson's 
ORDER FOR STAY IN THE EVENT DRIVING PRIVILEGES 
ARE REINSTATED PENDING JUDICIAL REVIEW - 1 OQ31 
underlying driving privileges (as reflected by his Class D driver's license), his 
commercial driving privileges will be reinstated until judicial review is completed. 
SO ORDERED this 2..'1 ~y of November, 2009. 
t~!J~~ 
ohn R. Stegner 
District Judge 
ORDER FOR STAY IN THE EVENT DRIVING PRIVILEGES 
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CERTIFICATE OF SERVICE 
I hereby certify that on the ~ of November, 2009, I served a true and 
correct copy of the foregoing document by the following method, addressed to the 
following: 
Driver's Services 
Idaho Transportation Department 
P.O. Box 7129 
Boise, ID 83707-1129 
Edwin L. Litteneker 
P.O. Box 321 
Lewiston, ID 83501 
James E. Siebe 
SIEBE LAW OFFICES 
202 E. Second Street 
Moscow, ID 83843 
U.S. Mail 
_-=1/:_ Facsimile (208) 334-8739 
c~k:208) 33~ 
__ U.S. Mail 
__ Hand Delivered 
__ Overnight Mail 
_"",,-V_ Facsimile (208) 798-8387 
___ U.S. Mail 
_-'-- Hand Delivered 
__ Overnight Mail 
;/ Facsimil ~3 2-8769 
ORDER FOR STAY IN THE EVENT DRIVING PRIVILEGES 
ARE REINSTATED PENDING JUDICIAL REVIEW - 3 
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· : ZOW FEB 21~ iO: 34 
Edwin L. Litteneker 
; CLERK OF 
Ll(T.?\H C(lUNTY 
Special Deputy Attorney General 
Idaho Transportation Department 
322 Main Street 
Bl __ .~ ___ .:.Btl::=rrEPUTY 
PO Box 321 
Lewiston, Idaho 83501 
Telephone: (208) 746-0344 
Facsimile: (208) 798-8387 
ISB No. 2297 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
MARK EUGENE JOHNSON, 
Petitioner, 
vs. 















Case No. CV-2009-1066 
MOTION TO DISMISS 
ORDER FOR STAY 
COMES NOW the Department of Transportation, by and through Special Deputy 
Attorney General Edwin L. Litteneker, its attorney of record, and moves the Court for an Order 
Dismissing the Order for Stay. 
This motion is based upon the following: 
1. The Court has been asked to enter an Order for Stay in the event driving 
privileges are reinstated pending Judicial Review. 
MOTION TO DISMISS 
ORDER FOR STAY 
1 
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2. Mr. Johnson did not exhaust his administrative remedies and did not timely file a 
Petition for Judicial Review. 
3. It is inappropriate for the Court to enter an Order for Stay as the time for filing a 
Petition for Judicial Review has expired. 
4. This Motion is based on IRCP 12(b)( 4), the Administrative Procedures Act and 
the Court file herein. 
DATED this 23 day of February, 2010. 
. !ti r f!q!/!tf 
MOTION TO DISMISS 
ORDER FOR STAY 
Edwin L. Litteneker 
Special Deputy Attorney General 
2 
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I DO HEREBY CERTIFY that a true 
And correct copy of the foregoing 
Document was: 
/ Mailed by regular first class mail, 
And deposited in the United States 
Post Office 
__ Sent by facsimile 
__ Sent by Federal Express, overnight 
Delivery 
Hand delivered 
To: James E. Siebe 
Siebe Law Offices 
202 E Second Street 
Moscow, Idaho 83843 
On this 23 day of February, 2010. 
tdf~ 
Edwin L. Litteneker 
MOTION TO DISMISS 
ORDER FOR STAY 
3 
0036 
Edwin L. Litteneker . 
Special Deputy Attorney General 
Idaho Transportation Department 
322 Main Street 
PO Box 321 
Lewiston, Idaho 83501 
Telephone: (208) 746-0344 
Facsimile: (208) 798-8387 
ISB No. 2297 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
MARK EUGENE JOHNSON, 
Petitioner, 
vs. 















Case No. CV-2009-1066 
MEMORANDUM IN SUPPORT OF 
MOTION TO DISMISS 
ORDER FOR STAY 
COMES NOW the Department of Transportation, by and through Special Deputy 
Attorney General Edwin L. Litteneker, its attorney of record, and offers this Memorandum in 
Support of its Motion Dismissing the Order for Stay in the event driving privileges are reinstated 
pending Judicial Review. 
Mark Eugene Johnson filed what he characterized as a Petition for Judicial Review with 
the Court on November 6,2009. At the time of filing the Petition for Judicial Review no final 
decision had been made by the Idaho Transportation Department in regards to the driving 
privileges of Mark Eugene Johnson. 
MEMORANDUM IN SUPPORT 
OF MOTION TO DISMISS 
ORDER FOR STAY 
1 
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Mr. Johnson, according to the information provided in support of his Petition had 
received a Notice of Disqualification of his Commercial Driving Privileges. 
Mr. Johnson filed his Petition for Judicial Review in connection with ITD File No. 
648000032524 which is the number assigned by the Idaho Transportation Department to the 
Administrative License Suspension matter. A decision was entered in ITD File No. 
648000032524 on December 8, 2009. The Decision of the Hearing Officer in that case was to 
sustain the suspension to run for 90 days (See Exhibit A Administrative License Decision). 
Mr. Johnson filed a Request for Reconsideration with the Department on December 22, 
2009. The Hearing Officer entered an Order denying the Motion for Reconsideration on January 
20,2010. 
Mr. Johnson is to file a Petition for Judicial Review within 28 days of the date of the final 
order, I.C. § 67-5273. The Order denying the Motion for Reconsideration and suspending Mr. 
Johnson's driving privileges is the Final Order indicating that the Petition for Judicial Review 
should have been filed on February 18,2010. 
A second and separate administrative proceeding was commenced by the Idaho 
Transportation Department which was given identifying lTD File No. 648A01629188. In this 
matter the Department sought to disqualify Mr. Johnson from Commercial Driving Privileges for 
one year as a result of his failure of an evidentiary test for breath alcohol. 
The Findings of Fact, Conclusions of Law and Preliminary Order of the Hearing Officer 
in File No. 648A01629188 were entered on December 18, 2009 (see Exhibit B Commercial 
Disqualification). Pursuant to the IdahoAdministrative Procedures Act and the Notice contained 
MEMORANDUM IN SUPPORT 
OF MOTION TO DISMISS 
ORDER FOR STAY 
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in the Findings of Fact, the Department's Preliminary Order was effective January 4,2010. The 
time for filing Judicial Review for this proceeding would have been February 1,2010. 
No further administrative proceedings were conducted within the Transportation 
Department in regards to Mr. Johnson's driving privileges nor was a Petition for Judicial Review 
filed to have the Court review this Administrative Order of the disqualification ofMr. Johnson's 
driving privileges. 
This Motion seeks to dismiss the stay applying to Idaho Transportation Department File 
No. 648A01629188 and to lTD File No. 648000032524. There has been no timely Petition for 
Judicial Review filed for the Judicial Review of the Administrative Decisions ofthe Department. 
It is not clear from the Court's Order for Stay, that the Stay would continue should no 
Petition for Judicial Review be taken from the Administrative Action of the Department. 
This is unlike a premature notice of appeal that could be redeemed by a Judicial Rule or 
Judicial discretion in interpreting the application of its own Rule. 
The Driver suffering an Administrative License Suspension is required to first exhaust 
the Administi~tive remedies available to him, I.C. § 67-5271 and then timely file a Petition for 
Judicial Review of the Department's Administrative action, I.C. § 67-5273. 
When the Court originally considered Mr. Johnson's Petition for Judicial Review, the 
Court did not have either an Administrative Record before it or a Decision of an Administrative 
Hearing Officer adjudicating the rights and interests of the Transportation Department and Mr. 
Johnson. 
MEMORANDUM IN SUPPORT 
OF MOTION TO DISMISS 
ORDER FOR STAY 
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The Court should not exercise its jurisdiction to determine what remedy is appropriate for 
a driver when the driver does not exhaust his administrative remedies nor appropriately seeks 
Judicial Review of the Department's Administrative Action. 
The Stay of any suspension of Mr. Johnson's driving privileges should be dismissed. 
DATED this 23 day of February 2010. 
I DO HEREBY CERTIFY that a true 
And correct copy of the foregoing 
Document was: 
!J -( -f/t/ict{ 
Edwin L. Litteneker 
Special Deputy Attorney General 
/ Mailed by regular first class mail, 
And deposited in the United States 
Post Office 
__ Sent by facsimile 
__ Sent by Federal Express, overnight 
Delivery 
Hand delivered 
To: James E. Siebe 
Siebe Law Offices 
202 E Second Street 
Moscow, Idaho 83843 
On this 23 day of February 2010. 
[d,ffltt[( 
Edwin L. Litteneker 
MEMORANDUM IN SUPPORT 
OF MOTION TO DISMISS 
ORDER FOR STAY 
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LAWRENCE G. WASDEN 
Attorney General 
rI' ,,-,. 1 
L '-1 Jt~ 
Edwin L. Litteneker 
Special Deputy Attorney General 
Idaho Transportation Department 
322 Main Street 
PO Box 321 
Lewiston, Idaho 83501 
Telephone: (208) 746-0344 
Facsimile: (208) 798-8387 
ISB No. 2297 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
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COMES NOW the Idaho Transportation Department through Special Deputy 
Attorney General Edwin L. Litteneker, and, gives notice that its Motion to Dismiss Order 
for Stay shall be heard on the J.L day of ~\ C\ h L\o. ,2010 at \D·.()O a.m. at the 
Latah County Courthouse, in Moscow, Idaho, or as soon thereafter as counsel may be 
heard. 
DATED the ~ day of February 2010. 
NOTICEOF HEARING 1 
Edwin L. Litteneker 
Special Deputy Attorney General for 
Idaho Transportation Department 
0041 
I DO HEREBY CERTIFY that a true 
and correct copy of the foregoing 
Document was: 
1 Mailed by regular first class mail, 
And deposited in the United States 
Post Office 
__ Sent by facsimile and mailed by 
Regular first class mail, and 
Deposited in the United States 
Post Office 
__ Sent by Federal Express, overnight 
Delivery 
Hand delivered 
To: James E. Siebe 
Siebe Law Offices 
202 E Second Street 
Moscow, Idaho 83843 
On the 23 day of February 2010. 
U(~ 
Edwin L. Litteneker 
NOTICEOF HEARING 2 0042 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
MARK EUGENE JOHNSON, 
Petitioner. 
VS. 

















Case No. CV"2009-1066 
MOTION TO VACATE AND 
CONTINUE HEARING ON 
MOTION TO DrSMISS ORDER 
FOR STAY 
COMES NOW, Petitioner, by and through his attorney of record, and 
hereby requests that the hearing on Respondent's Motion to Dismiss Order 
for Stay, scheduled for March 12, 2010 at 10:00 a.m., be vacated and 
continued upon the fol/owing grounds and reasons:-
1) Counsel for the Petitioner has a hearing scheduled for the 
same time in Coeur d' Alene in Kootenai County matter state v. Fornoff, 
which has been set since December 28, 2009. 
MOT'ON TO VACATE AND CONTINUE I-JEARING ON MOTION TO DISMISS ORDER FOR STAY-1 
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2) Counsel for Petitioner's office did not notice the scheduling 
conflict until Wednesday evening and apologizes for not noticing the same, 
earlier; 
3) Counsel for Petitioner ha.s emailed Edwin Litteneker, counsel 
for Respondent, as well .as attempted to contact him by telephone once this 
morning and once this afternoon regarding this matter. Mr. Litteneker has 
yet to return counselts email or calls; 
4) Counsel for Petitioner is available to attend such hearing on 
March 17-19, March 23 or March 26. 
Oral argument and leave adduce evidence is hereby requested if the 
Court is not otherwise disposed to grant this motion. 
DATED this -11.- day of March, 2010. 
MOTION TO VACATE AND CONTINUI: HEARING ON MOTION TO DISMISS ORDER FOR STAY-2 
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, hereby certify that on the L day of March, 2010, I served a true 
and correct copy of the foregoing document by the following method) 
addressed to the following: 
Edwin L. Litteneker 
Special Deputy Attorney General 
Idaho Trahsportation Department 
322 Main Street 
Lewiston, ID 83501 
[ ] U.S. Mail 
[ J Hand Delivered 
[ ] sY-ernight Mail 
~acsimile to: (208) 798-8387 
MOTION TO VACATE AND CONTINUE HEARING ON MOTION TO DISMISS ORDER FOR STAY-3 
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SIEBE LAW OFfiCES 
JAMES E. SIEBE, ISBN 2362 
202 E. Second Street 
P.O. Box 9045 
Moscow, 10 83843 
Phone: (208) 883-0622 
Fax: (208) 882-8769 
CASE NO 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
MARK EUGENE JOHNSON, 
Petitioner, 
VS. 

















Case No. CV .. 2009-1066 
ORDER TO VACATE AND 
CONTINUE HEARING ON 
MOTION TO DISMISS ORDER 
FOR STAY 
This matter having come before the Court pursuant to Petitioner's 
Motion to Vacate and Continue Motion to Dismiss Order for Stay hearing, 
and good cause appearing therefor; 
0046 
MOTION TO VACATE AND CONTINUE HEARING ON MOTION TO DISMISS ORDER fORSTAY -1 
V J I .l.ll "U.L l) .L;J: MI I'All 1 ;::U~ 755;:: SIEBE LAW OFFICFS !4J006 
IT IS HEREBY ORDERED that the Motion to Di~miss Order for Stay 
hearing currently set for March 12, 2010, in the above-entitled matter 
should be and is hereby vacated and will be reset to a later date. 
DATED this 12-fday of March, 2010. 
CLERK'S CERTIFICATE OF SERVICE 
I hereby certify that on the ~.\-\'\ day of March, 2010, I served a true 
and correct copy of the foregoing document by the following method, 
addressed to the following: 
Edwin L. Litteneker 
Special Deputy Attorney General 
Idaho Transportation Department 
322 Main Street 
LeWiston, I D 83501 
James E. Siebe 
SIEBE LAW OFFICES 
202 E. 2nd 
Moscow, ro 83843 
./ 
.Vl U.S. Mail 
[ J Hand Delivered 
[ ] Overnight Maif 
[ ] Facsimile to: (208) 798-8387 
nU.S.Mail 
[ ] Hand Delivered 
[ ] Overnight Mail 




MOTION TO VACATE AND CONTINUE HEARING ON MOTION TO DISMISS ORDER FOR STAY-2 
()047 
Mar 12 2010 7:57 E 
LAWRENCEG. WASDEN 
Attorney Genenil 
Edwin L. Litteneker 
LITTENEKER 2 ~88387 10. 2 
'_.1 _ '_ :. Special Deputy Attorney General 
Idaho Transportation Department 
322 Main Street 
I n',j, , f""., ',,-, 
8Y_,.,-~1t:I[rEPU1Y 
POBox 321 
Lewiston, Idaho 83501 
Telephone: (208) 746-0344 
Facsimile: (208) 798-8387 
ISB No. 2297 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL'DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
MARK EUGENE JOHNSON, 
VS. 

















Case No. CV-2009-1066 
AMENDED 
NOTICE OF HEARING 
COMES NOW the Idaho Transportation Department through Special Deputy 
Attorney General Edwin L. Litteneker, and, gives notice that its Motion to Dismiss Order 
for Stay shall be heard on the 24th. day of March, 2010 at 9:00 a.m. at the Latah_ County 
Courthouse, in Moscow, Idaho, or as soon, thereafter as counsel may be heard. 
DATEDfue I'L day of March 2010. &ff{!M 
AMENDE]) 
NOTICE OF HEARING 1 
Edwin L. Litteneker 
Special Deputy Attorney General for 
Idaho Transportation Department 
0049 
Mar 12 2010 7:57 E N LITTENEKER 
I DO HEREBY CERTIFY that a true 
and correct copy ofthe foregoing 
Document was: 
-- Mailed by regular first class mail, 
And deposited in the United States 
Post Office " 
-- Sent by facsimile and mailed by 
Regular first class mail, and 
Deposited in the United States 
Post .office 
Sent by Federal Express~ overnight 
Delivery 
Hand delivered --
To: James E. Siebe 
Siebe law Offices 
P.O. Box 9045 
Moscow, Idaho 83843 
On the il-. day of March 2010. 
Uefff1U 
Edwin L. Litteneker 
AMENDED 
NOTICEOF HEARING 2 
2 988387 10·3 
0049" 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
- COURT MINUTES -
John R. Stegner 
District Judge 
Date: March 24, 2010 
In the Matter of the Suspension of the) 
Driving Privileges of: ) 
) 










Sheryl L. Engler 
Court Reporter 
Recording: Z: 3/2010-03-24 
Time: 9:03 A.M. 
Case No. CV-09-01066 
APPEARANCES: 
Petitioner not present, represented by 
James E. Siebe, Moscow, ID 
Department of Transportation 
represented by counsel, 
Ed Litteneker, Lewiston, ID 
Subject of Proceedings: Department of Transportation's Motion to Dismiss 
Order for Stay 
This being the time fixed pursuant to written notice for hearing of the 
Department of Transportation's Motion to Dismiss the Order for Stay in this case, 
Court noted the presence of counsel. 
Mr. Litteneker argued in support of the respondent's Motion to Dismiss the 
Order for Stay. Mr. Siebe argued in opposition to the motion. Mr. Litteneker argued in 
rebuttal. Counsel responded to inquiries from the Court. 
Court informed counsel that it would need a transcript of the proceeding before 
the Department of Transportation. Mr. Siebe stated that he would order a transcript. 
Counsel indicated that the Court should have the transcript and record in two weeks. 
Court ordered that the petitioner's opening brief be served and filed no later 
than May 7, 2010; that the respondent's brief be served and flied no later than May 28, 
2010, and that the petitioner's reply brief, if any, shall be filed and served no later than 
June 18,2010. Court scheduled appellant argument for 4:30 P.M. on June 21, 2010. 
Terry Odenborg 
Deputy Clerk 
COURT MINUTES - 1 '0050 
For reasons articulated on the record, Court denied the motion to terminate the 
stay. 
Court recessed at 9:33 A.M. 
Terry Odenborg 
Deputy Clerk 
COURT MINUTES - 2 
APPROVED BY: 
cjf'A' ~ 
JOHN R. STEGNER 
DISTRICT JUDGE 
0051 
Edwin L. Litteneker 
Special Deputy Attorney General 
Idaho Transportation DepaIiment 
322 Main Street 
PO Box 321 
Lewiston, Idaho 83501 
Telephone: (208) 746-0344 
Facsimile: (208) 798-8387 
ISB No. 2297 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
MARK EUGENE JOHNSON, 
Petitioner, 
vs. 















Case No. CV-2009-1066 




Elise Rising, Administrative Assistant of the Idaho Transportation Depmiment, hereby 
gives notice pursuant to I.R.C.P. 84m of lodging of the agency record in the above-captioned 
matter. The parties shall have fourteen (14) days from the date of the mailing of this notice in 
which to file with the agency any objections. If no objections to the record are filed with the 
agency within fourteen (14) days, the record shall be deemed settled. The following documents 
are made pali of the Record, attached hereto and bate stamped. 
NOTICE OF LODGING OF ADMINISTRATIVE RECORD 
OF ADMINISTRATIVE LICENSE SUSPENSION 
O()52 
The Agency Record consists of the following documents: 
Description Page Number 
State's Exhibit List 1-2 
Petitioner's Exhibit List 3 
Notice of Suspension 4 
Evidentiary Test Results 5 
Sworn Statement 6-7 
Narrative Report 8-9 
Initial Detem1ination of Probable Cause 10 
LAW Incident Table 11 
Teletype 12 
A1cohollDmg Influence Report 13 
Teletype 14 
Photocopy of Driver's License 15 
Copy of Petitioner's Driver's License 16 
Envelope from Law Enforcement Agency 17 
Certification of Receipt of Law Enforcement Documents 18 
Petitioner's Request for Hearing 19-22 
Petitioner's Driver License Record 23-24 
Findings of Fact and Conclusions of Law and Order 25-34 
Order 35-36 
James E. Siebe Correspondence 37 
Affidavit of Mark Eugene Johnson 38-41 
NOTICE OF LODGING OF ADMINISTRATIVE RECORD 
OF ADMINISTRATIVE LICENSE SUSPENSION 2 
0053 
James E. Siebe Argument 42-46 
Motion for Reconsideration 47-58 
DATED this L day of April, 2010. 
\ 
~ng, Administrative Assist~nt 
Idaho Transportation Department 
NonCE OF LODGING OF ADMINISTRATIVE RECORD 
OF ADMINISTRATIVE LICENSE SUSPENSION 3 
0054 
I DO HEREBY CERTIFY that a true 
And conect copy of the foregoing 
Document was: 
~ Mailed by regular first class mail, 
And deposited in the United States 
Post Office 
__ Sent by facsimile 
__ Sent by Federal Express, overnight 
Delivery 
Hand delivered 
To: James E. Siebe. 
Siebe Law Offices 
202 E Second Street 
Moscow, Idaho 83843 
oni1k£0W20IO 
Edwin L. Litteneker 
Special Deputy Attorney General 
NOTICE OF LODGING OF ADMINISTRATIVE RECORD 
OF ADMINISTRATIVE LICENSE SUSPENSION 4 
,.0055 
NAME: JOHNSON, MARK EUGENE 
D.L,,# : KA125083K 
FILE#:648000032524 
D.OoH .. : 12/30/1958 
STATE'S EXHIBIT LIST 
1. NOTICE OF SUSPENSION AND TEMPORARY PERMIT 
2. EVIDENTIARY TEST RESULTS 
3. SWORN STATEMENT 
4. NARRATIVE REpORT 
5. INITIAL DETERMINATION OF PROBABLE CAUSE 
AFTER ARREST WITHOUT WARRANT 
6. LAW INCIDENT TABLE 
7. TELETYPE 
8. ALCOHOL/INFLUENCE REpORT &CONSTITUTIONAL 
RIGHTS WARNING 
9. TELETYPE 
10. PHOTOCOPY DRIVER'S LICENSE 
0056 01 
STATE'S EXHIBIT LIST 
( continued) 
11. COpy OF PETITIONER'S DRIVER'S LICENSE 
12. ENVELOPE FROM LAW ENFORCEMENT AGENCY 
13. CERTIFICATION OF RECEIPT OF LAW ENFORCEMENT 
DOCUMENTS 
14. PETITIONER'S REQUEST FOR HEARING 
15. PETITIONER'S DRIVER LICENSE RECORD 










PETITIONER'S EXHIBIT LIST 
C. /~lp"h~' { - A.f!o'fI:J 
/ 
D. Wffi;tDCW ~rQl{:2) d tvr~ 
0058 {r~ 
lTD 3814 (~8V. 04-00) 
SUpply 1illJ1-961J09O..g 
\\.,~ 
NOTICE OF SUSPENSION for Failure of Evidentiary Testing 
(Advisory for Sections 18-8002 and 18-B002A, Idaho Coda) 
E 
I:iit\ 1 4 
Operating CMV? OYes II No 
Transporting Hazmat? aYes~ No 
SUSPENSION ADVISORY 
I. I have reasonable grounds to believe that you were driving or were in physical control of a motor vehicle while under the influence of alcohol, drugs, 
or other intoxicating substances. You are required by law to take one or more evidentiary tests to determine the concentration of alcohol or the 
presence of drugs or other intoxicating substances in your body. After submitting to the test(s) you may, when practical, at your own expense, have 
additional tests made by a person of your own choosing. You do not have the right to talk to a lawyer before taking any e" ermine 
the alcohol concentration or presence of drugs or other intoxicating substances in your body. EX HI BIT 
2. If you refuse to take or complete any of the offered tests pursuant to Section 18-8002, Idaho Code: 
A. You are subject to a civil penalty of two hundred fifty dollars ($250). 
B. Your Idaho driver's license or permit will be seized if you have it in your possession, and if it is current and valid you ill be iss ed a tem orary 
permit. Non-resident licenses will not be seized and will be valid in Idaho for thirty (30) days from the service of this otice of s pension ess 
modified or restricted by the court, provided the license is valid in the issuing state. If you were operating a comrnerci I motor v hicle, any 
temporary permit issued will not provide commercial driving privileges of any kind. 
C. You have a right to submit a written request within seven (7) days to the Magistrate Court of 1 '.e~ PC'" c.... Coun ow 
cause why you refused to submit to or complete evidentiary testing and why your driver's Iic~nse S ould not be suspended. 
D. If you do not request a hearing or do not prevail at the hearing, the court will sustain the civil penalty and your license will be suspended with 
absolutely no driving privileges for one (I) year ifthls is your first refusal; and two (2) years if this is your second refusal within ten (10) years. 
3. If you take and fail the evidentiary test(s) pursuant to Section 18-8002A, Idaho Code: 
A. Your Idaho driver's license or permit will be seized if you have it in your possession, and ifit is current and valid you will be issued a temporary 
permit. Non-resident licenses will not be seized and shall be valid in Idaho for thirty (30) days from the service of this notice of suspension, 
provided the license is valid in the issuing state. If you were operating a commercial motor vehicle, any temporary permit issued will not provide 
commercial driving privileges of any kind. . . 
B. I will serve you with this NOTICE OF SUSPENSION that becomes effective thirty days from the date of service on this NOTlCE, suspending 
your driver's license or privileges. [fthis is your first failure of an evidentiary test your driver's license or driving privileges will be suspended for 
ninety (90) days, with absolutely no driving privileges during the first thirty (30) days. You may request restricted driving privileges for the . 
remaining sixty (60) days of the suspension. Restricted driving privileges will not allow you to operate a commercial motor vehicle. If this is not 
your first failure of an evidentiary test within the last five (5) years, your driver's license or driving privileges will be suspended for one (1) year 
with absolutely no driving privileges of any kind during that period. . 
C. You have the right to an administrative hearing on the suspension before the IDAHO TRANSPORTATION DEPARTMENT to show cause why 
you failed the evidentiary test and why your driver's license should not be suspended. The request must be made in writing and be received by the 
department within seven (7) calendar days from the date of service of this NOTICE OF SUSPENSION. You also have the right to judicial review 
of the Hearing Officer's decision. 
4. If you become enrolled in and are a participant in good standing in a drug court approved by the supreme court drug court and mental health court 
coordinating committee under the provisions of chapter 56, title 19, Idaho Code, you shall be eligible for restricted noncommercial driving privileges 
for the purpose of getting to and from work, school or an alcohol treatment program, which may be granted by the presiding judge ofthe drug court, 
provided that you have served a period ofab!:olute suspension of driving privileges of at least forty five (45) days, that an ignition interlock device is 
installed on each of the motor vehicles owned or operated, or both, by you and that you have shown proof of financial responsibility. 
THIS SUSPENSION FOR FAILURE OR REFUSAL OF THE EVIDENTIARY TEST(S) IS SEPARATE 
FROM ANY OTHER SUSPENSION ORDERED BY THE COURT. 
- PLEASE I'<EFER TO THE BACK OF THIS SUSPENSION NOTICE FOR MORE INFORMATION -
NQDCEQESUSfENSION: (fyoa ltav (aBed lite evldtlltiary t (.). your 
CIiIV1 .. p~ ate 1'iti6'i ... iiCled Pft'lil above. commeaclDI tlllrty (30) daY' 
rro. tlse da te citKtVlce or..- lSottce. Ifa blood or urine test wa administeRd, the ~III!II!!!11!! 
department may serve a NotlClif 0/ Suspenslo" upon receipt of the lest results. 
Thl. SectIon Provide. Temporary Driving Prlvllegll. 
(If the driver wu openting • commen:1aJ .,.hle .. , thla permit wUl nol proYide commerclli l drtvlng pmU •• of .ny kind.) 
If issued. this pcnnll gran., the same driving n:striC1ions and privilqp:s IS those gJUted by lhc IiccNCIpennil seized (ncept u 1adJc:Ited above), and ~J be 
valid for thirty (30) days fiom !be date you were served this Notice o/Su.rpcuiml for fDJlurc or rdi11lll of Lhe cvidenIbuy 1eSt(s). unless it is caDCCJcd or rcs1rictcd 








• lsaued by Another JurisdIction • Not Ucensed 
OCT 1 5 20D9 rID RECD 
Goldenrod Copy to Driver 
NPCSO JAIL 
INTOXILYZER - ALCOHOL ANALYZER 
MODEL 5000EN SN 68-012541 





TEST BrAC TIME 
AIR BLANK .000 22:50 PDT 
INTERNAL STANDARDS PASSED 22:51 PDT 
AIR BLANK .000 22:51 PDT 
SIMULATOR TEMPERATURE IN RANGE. 
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Agency Incident # ~~" '17115 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COu;NTY OF NEZ PERCE 








COURT CASE NO. _____ _ 
PROBABLE CAUSE AFFIDAVIT AND 











STATE OF IDAHO ) 
:ss. 
County of Nez Perce ) 
Your Affiant, the undersigned deputy sherifI: being first duly sworn, deposes and says that: 
1. I am a dilly qualified peace officer serving with the Nez Perce County Sheriff's Office. 
2. The defendant was arrested on (It 10, zqTj at 2i r"L 0 AM ~ PM for the crime of 
driving willIe under the influence of alcoh04 drugs or any other intoxicants pursuant to ~ction 18-8004 Idaho 
Code. Second or more DUI offense in the last five years? 0 YES fR{ NO 0 FELONY KJ MISDEMEANOR 
3. Location of occurrence: lOt!:- Jfy,coL f / LV --"Y A,.-p..,r' AVo ~ 
I 
4. Identified the defendant as fW,,-4' ~ 1Jj • .Jek ... r~ by (check box) 
o Military ID 0 State ill card 0 Student ID Card ~ Driver's license 0 Credit cards 
o Paperwork found 0 Verbal ID by defendant 
a Witness identified defendant. 
aOther: ______________________ ~ ____________ __ 
5. Actual physical control established by: €Ai Observation by affiant a Observation by officer 
o Admission of defendant to 0 Statement of witness: "-----------o Other: '------------------------------------------------
6. I believe that there is probable cause to believe the defendant committed such crime because of the 
following facts: 
NPSOI30 
(NOTE: You must state the source of all information provided below. State what you observed and -
what you learned from someone else ident:itYing that person.) 
OCT 1 5 2009 ® RECO 
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PROBABLE CAUSE FOR STOP AND ARREST: ($',e . .Il a -'~U .. 0'9 -.v.,778 ) 
DllNOlES 
Odor of alcoholic beverage 
A.dmifred drinking alcoholic beverage 
Slurred speech 
Impaind memory 










Gaze Nystagmus (j Pass FAS Fail 
Walk and tum D Pass JlI Fail 
One leg stand D Pass D Fail 
Accident involved a Yes )d No 
Injury a Yes grSNo 
Drugs suspected.: 0 Yes lti No Drug recognition evaluation performed 0 Yes at No 
Re~onmu~rure~:. ______________________________________________________ _ 
Defendant was tested for alcohol concentration, drugs or other intoxicating substances. Prior to testing, defundant was substantia11 
infozmed oftbe consequences of refusal and fiillure oithe test as required by Section 18-8002 and 18-8002A, Idaho Code. The breath te: 
was performed in compliance with Section 18-8004(4) Idaho Code. and the standards and methods adopted by the Department of La' 
Enforcement. 
SAC: I t fin! (~ .¢f Breath D Blood [J Urine a Refusal r! Intoxilyzer 5000 D AlcoSensor Instrument Serial #" B -Of Z:>/f 
Name of person adm.inistering test:.-",=OL..-...c...:::-"---'----t-'''-=-==--_______ ---7,- ation expires::5 - 3 ( - ( 0 
or 
PERSON AUTIIORIZED TO ADMINISTER 
OATHS 
THIS COURT FINDS PROBABLE CAUSE FOR TIlE ABOVE REFERENCED CRIMES INDICATED AS 
SHOWN BY AFFIDAVIT OF PEACE OFFICER, DATE TIllS DAY OF 
Magistrate 
NPS0130 
OCT 1 5 2009 rro REeO 
0062 
Narrative: 
Nez Perce County Sheriff's Department 
EXHiBiT 
~ Date and Time: 10-10-09 21 2144 hrs. 
Report Type: DUl 
Reporting Officer: J. Rodriguez 
On 10-10-09 approximately 2144 hrs. while patrolling south on Lapwai Road in 
the 400 block, I Qbserved a white Chevrolet Silverado bearing Idaho plate 
N9600T, cross over the center-line. As I continued to follow the vehicle I 
observed the vehicle drive off of Lapwai Road in the 700 block into the gravel 
shoulder. I waited for a safe location to stop the vehicle as it now turned 
south onto Gun Club Road. I observed the vehicle cross over the center-line 
three more times and cross over the fog line twice. I activated the overhead 
lights and stopped the vehicle in the Well Fargo Bank parking lot at 10th 
street and Warner Avenue. 
I contacted the driver of the vehicle who identified himself with a Idaho 
driver's license, Mark E. Johnso I advised Johnson why he was 
stopped and asked him for the veh tration and proof of insurance. 
Johnson handed me his driver's license and then paused just looking at me. I 
asked Johnson again for the vehicle information. Johnson handed me a expired 
insurance card. I asked Johnson if he had a current insurance card and he 
lowered the driver's side sun visor and handed me the plastic holder with the 
information inside. While talking to Johnson I noticed that his eyes were 
watery and I could smell the odor of a alcoholic beverage coming from inside of 
the vehicle. I asked Johnson how much he had to drink and he said, "I had a 
couple of beers." I returned to my vehicle to have dispatch check Johnson's 
driver status in Idaho. Dispatch advised that Johnson is clear and current in 
Idaho. 
I returned to .talk to Johnson who was still in the driver's seat of the 
vehicle. I asked Johnson if he would step from his vehicle and talk to me. 
Johnson opened the door and used the vehicle for balance. Once out of his 
vehicle I could smell the odor of a alcoholic beverage coming from Johnson's 
person and breath as he talked to me. I asked Johnson if he would be willing 
to perform some evaluations for me. Johnson said, "Yeah, I messed up I had to 
much to drink." I asked Johnson if he is under a doctors care of if he has any 
medical conditions I should be aware of. Johnson said, "I have diabetes." I 
asked Johnson if he was seeing a doctor for his condition and he said, "No, just 
taking medication." I asked Johnson if he has glasses or contacts and he said 
no. 
Horizontal Gaze Nystagmus: 
noticed Johnson eyes tracked 
distinct sustained nystagmus 
degrees onset. 
Johnson's pupils were of the same size and I 
equally, but lacked smooth pursuit. I noticed 
at maximum deviation and nystagmus prior to 45 
Walk and Turn: I demonstrated and explained the evaluation to Johnson. I 
ocr 1 5 2009 ITO AEC'(I 
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told Johnson that when he started the evaluation it was a continual test and 
not to stop until he finished. Johnson stated that he understood. Johnson did 
not stand in the instructional stance, failed to touch heel to toe as 
instructed, and stopped the evaluation before he finished. Johnson then stated 
that his left knee was bothering him. Johnson asked if he could move to 
another location ~n the parking lot and I advised him he could. Johnson again 
started the evaluation and then stopped prior to finishing. 
Due to Johnson now complaining of his knee bothering him, I asked him to 
perform another evaluation for me. I explained to Johnson that I wanted him to 
close his eyes, tilt his head back slightly and estimate the passage of 30 
seconds. Johnson tilted his head back and completed th~ evaluation in 15 
seconds. I also noticed while Johnson was performing this evaluation he swayed 
from front to back approximately 1 to 2 inches. I asked Johnson how he 
estimated the passage of 30 seconds and he said, "I counted." I asked Johnson 
if he counted by one thousands, and he stated he did not, but counted 1-30. 
I advised Johnson that he was being placed under arrest while driving under 
the influence. Johnson was handcuffed, searched and walked over to my vehicle. 
Due to Johnson still complaining of his knee, I placed the handcuffs in the 
front of his person. Johnson's vehicle was /parked legally at the location at 
his request. I asked Johnson what he wanted done with his dog and he asked if 
I could take it to his residence. Sgt. J. Lee transported Johnson to the jail, 
while I transported the dog to Johnson's residence. Due to the dog not having 
a leash and it was not familiar with me, it was able to break free of my hold 
and ran down the street. I advised the neighbors to watch for the dog if it 
was to return to the residence. 
I responded to the jail where I noted the time of observation when I took 
over from Sgt. Lee to be 2241. Sgt. Lee stated he had checked Johnson's mouth 
and noted his time of observation to be 2218 hrs. 
I played the Notice of Suspension Form CD for Johnson and asked him if he 
understood what he heard. Johnson stated he did not have any questions for me. 
r got the intoxilyzer ready for the breath sample and received the first sample 
at 2252 hrs .. 167 and the second sample at 2252 hrs. of .168. I read Johnson 
his Rights Per Miranda and asked him if he would answer some questions. 
Johnson stated that he would. I asked Johnson what alcohol he was drinking and 
he said, "Just beer." I asked how much and he said, "8, 9, 10, 12, I don't 
really know." I asked Johnson if he believed that he was drunk and he said, 
"No I don't." I asked Johnson if he believed he was under the influence and he 
said, "No I don't believe so." I asked Johnson if his drinking affected his 
driving and he said, "I don't believe so." 
I served C@S 32524 Driving While Under the Influence of Alcohol/Drugs to 
Johnson which he was booked in to jail for that charge. I had Johnson sign the 
golden rod copy which he was given. 
A micro cassette and a VHS tape were placed in evidence. 
End of Rep~t~ 
~~--- - - ~~-
Deputy J. odrig z, # 528 
OCT 1 5 2009 lTD RECf) 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DIS1RICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 















UNIFORM CITATION NO. 32S'~<f 
llITTIALD~ATIONOF 
PROBABLE CAUSE AFTER ARREST 
WITHOUT WARRANT 
The undersigned Judge having exanrined an Affidavit submitted by Deputy Sheriff __ _ 
.... { ,~p.& jid-i. , of the Nez Perce County Sheriff s Office, along with the attached 
documents and the complaint against the above-indicated defendant for the crime( s) of: 
1. D'/J1'1 wc..d.i. ,t1..Jw ~ Idaho Code (B-8CO{ Yes No 
Q~ "f Al;gt...p~1 ldahoCode Yes No 
3'- Idaho Code Yes No 
4. Idaho Code Yes No 
5. Idaho Code Yes No 
It is hereby determined by the undersigned Judge that there are sufficient facts to make an 
initial detennination of probable cause to believe that the said offense(s) has been committed. and 
that the defendant has committed it 
DATED this ___ day of ____ -'. 2005. 
. - . JNITIAL TIETERliiflNATION OF _. 1 
PROBABLE CAUSE AFTER ARREST 
WITHOUT WARRANT 
Magistrate/Judge 





Incident Number: 09-N4778 
Nez Perce County Sheriff 
LAW Incident Table: Page: 
528 
1 
Nature: DUI Case Number: 





City: Lewiston ST: 10 Zip: 83501 
Complainant& 211 
Lst: NEZ PERCE COUNTY SHERIFF Fst: 
Contact: 28 
Mid: ! 
1 OOB: / / SSN: Adr= 1150 WALL 
Rac: Sx: Tel: (208)799-3131 Cty: Lewiston 
ST 
ST: 10 Zip: 83 h. 1 --:1 
Offense Codes: DUI Reported: DUI Observed: DUI 
Circumstances: 








Rodriguez Joe R 
ROdriguez Joe R 
Blackham Erinn 
Agency: NPCS 









Narrative: (See below) 
Supplement: 
====== = 
r NVOL VEMENT S : 








NEZ PERCE COUNTY SHERIFF, 
JOHNSON, MARK EUGENE 
WHI 2009 CHEV PICK UP 10 
21:44 10/10/2009 DUI 
CAD Call 10: 0910-0234 
23:05:29 10/10/2009 CMPLT 
RPT Written Incident Repo 

















BLK CASSETTE-VIDEO TDK HS P $2 
ONG CASSETTE-AUDIO OLYMPUS $1 
Evidence 
Evidence 
LAW Incident Offenses Detail: 
Offense Codes 
Seq Code Amount 
0.00 loUr our Alcohol or Drugs 
LAW Incident Responders Detail 
Responding Officers 
Seq Name Uni t 
1 Rodriguez Joe R 28 
Main Radio Log Table: 
Time/Date Typ Unit 
23:05:29 10/10/2009 I 28 
Code Zone Agnc Description 
CMPLT NPCS3 NPCS incid#=09-N4778 Completed call 
OCT 1 5 2009 ITO REeD 
{)(HH! 11 
Time/Date Typ Unit Code Zone Agnc Description 
22:34:29 10/10/2009 1 28 23 NPCS3 NPCS incid#=09-N4778 jail call=911 
22:24:10 10/10/2009 1 28 17 NPCS3 NPCS incid#=09-N4778 so call=911 
22:10:20 10/10/2009 1 28 23 NPCS3 NPCS incid#=09-N4778 3738 16th st d 
22:03:29 10/10/2009 1 28 17 NPCS3 NPCS incid#=09-N4778 3738 16th st t 
21:52:47 10/10/2009 1 28 82 NPCS3 NPCS incid#=09-N4778 Prisoner in Cu 
21:44:50 10/10/2009 1 28 14 NPCS3 NPCS incid#=09-N4778 Ipd unit on sc 
21:44:38 10/10/2009 1 28 ARRVD NPCS3 NPCS incid#=09-N4778 On-site call=9 
EXHIBIT 
7 
oct 1 5 2009 lTD REGO 
0067% 12 
LEWISTON POLICE DEPARTMENT 
ALCOHOUDRUG INFLUENCE REPORT 
Was an audio/video recording obtained? [8l Yes [] No Incident # 06/ -tJ If!,,? S 
What alcohol have you been drinking?~lJ ~!7 (1'£ How much? 8i 1, IOf (Z 
With Whom?Jv-.A f!,.'~Jl..s Where? (&&'1 s~ . Time of last dr. ink? IO~ 30 I f}:lpP.v<. 
Do you believe you are drunk? NP r1 ..Jo,.'jUnder the influence? ;/e; ,I:I~ i..e.b .. ~ .loP fl 
- ~ '~w../' V r "HW ~ 
Has. your drinking affected your drivingr- ........ Are you taking any medicine(s) or drugs? o! ;"'~ 
(If yes) What kind? c;...AJ ",-'..{ -Ie...Lt ,~ 
Are there any questions you did not understand? L->.M .... Q'--_ 
Which one{s}? ____________________________ _ 
OBSERVATIONS: 
Describe Clothing: (TYPE, COLOR, ETC.) 
""B{v-t- ,(..:;., +- I W..c,.L- : Cf~ i, be tz • .. a-:,n 
I 
cLt?&.$ ( 
Condition of Clothing: ~ Orderly 0 Disorderly 
o Soiled 0 Urinaled 0 Other (explain) ____ _ 
Eyes: 0 Normal i Watery 0 Bloodshot 0 Sleepy 
Pupils: /If Normal 0 Constricted 0 Dialaled 
o Poor Reaction 10 Ught 
Face: 0 Normal 0 Pale tli Flushed 0 Sweaty 
Speech; 0 Normal rf Slurred 0 Stuttered 0 Fair 
CJ Incoherent 0 Confused 0 Correct Enn'uciation 
Breath: r1f Odor of Alcoholic Beverage 0 None 0 Faint 
. CJ Moderale gd'Strong 
Exiting Vehicle: 0 Sure rtf Unstable 0 Lost Balance 
CJ Used Vehicle 10 Maintain Balance 0 Falling 
Walking: 0 Normal rH Unsteady 0 Swaying 0 Failing 
[] Staggering 0 Needed Assistance 
Turning: 0 Normal rjf Hesitant 0 Losing Balance 
[] Swayfng 0 Falling (j Needed Assistance 
StatIonary Position: 0 Normal _ Swayfng 0 Failing 
CJ Sagging Knees 
Ability to .~tain and Follow Simple Instructions: 
[] Good II Fair 0 Poor 0 Interrupting 
[] Nuisance 0 Attempt Test BeforeIDuring Instruction 
Attitude: DtPOlite r('eooperative 0 Antagonistic 
[] Carefree 0 Indifferent 0 Talkative 0 Cocky 
[] Insulting 0 Aggressive 0 Combative 0 Sleepy 







1 . I 
I c::::===== 





DR - - From: USER . 2..\ 4 \ 
to -1...0 
TXT: NAM/JOHNSON,MARK E.DOB  lo -<g'L- 2...\ t;52.. 
MAY BE THE SAME AS: PAGE 01 FOR OFFICIAL INVESTIGATION PURPOSES ONLYEXHIBIT 
OLN . PRIVACY FLAG. ' 
~S/ ** CDL STATUS/VALID. 
NAM/ JOHNSON, MARK EUGENE. * * OPR STATUS/VALID. ~ 7 
3738 J.6TH ST CLASS/A. ** EXP/12-30-201 . 
LEWISTON ID 83501. OLT/DRlVER LICENSE. ,====::1 
END/DBT TNK HAZ. 
*TSA CLEARANCE APPROVED FOR HAZMAT ENDORSEMENT--EXPIRES: 12/30/2012. 
SEX/M. HAI/GRY. EYE/BLU. . SOC/  
HGT/510. WGT/250. ISS/J.2-22-2008. REC/350083570052. CNTY/NEZP. 








END OF RECORD 
~ OF MESSAGE ... 
MRI 2606213 IN: DMVI01 J.493J. AT 22:46 100CT09 
WA. 
REIN FULL.04-10-J.999.0P 




OUT: SNPJ. 292 AT 22:46 J.OOCT09 
################################################################### 
RR From: USER 
TXT: LIC/N9600T 
MAY BE THE SAME AS: ' 
VIN/J.GCHK63609F123209. 
VCO/WHI. VYR/2009. VMA/CHEV. VMO/SLV. VST/PK. DSC/2500LTZ. 
LIC/N9600T. LIT/NT. 
REG.TO/ 





3738 J.6TH ST 
LEWISTON ID 8350J.. GVW/00016000 «PRIVACY FLAG» 
SEARCH BY VIN FOR OWNER/LIENHOLDER DATA 
-- PAGE J. OF l--
MRI 2606863 IN: DMVI01 J.5068 AT 22:53 J.OOCT09 
OUT: SNPJ. 296 AT 22:53 J.OOCT09 
################################################################### 
OCT 1 5 2009 rID REC'I) 
006'9 '1 /I 
0070 
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IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O. Box 7129 
Boise 10 83707·1129 




I hereby certify that the following documents were received from the sender attached andJo 










Notice of Suspension Advisory Form - Original 
Notice of Suspension Advisory Form - Goldenrod 
Evidentiary Test Results 
Instrument Calibration Check 




LA W Incident Table 
Main Radio Log 
Affidavit and/or Order Finding Probable Cause 
Influence Report 
Pre-Booking Information Sheet 
Photocopy of Citation(s) 
Evaluations 
Impound'Report 
Towed Vehicle Report 
Field Sobriety Tests 
Video Tape Notes 
Vehicle Collision Report 
Teletype Records 
Photocopy of Evidence Disk 
Miranda Rights 
Driver License - evidenced by attached photocopy 
Other documents attached and/or incorporated together": . 
~Cons-kt kL+'O()N'\ &~h+~tJfar{\,2t 0 ;' 
~ ~-!DCo~ c!OL. 0 
o 0 
•• Staples and other attaching devices are typically removed from documents for the pU!p08C of photocopying and scanning. 
Revised 7-2006 
0073 18 
10/14/2009 15:34 FAl 208 667 3864 SIEBE LAW OFFICFS 
vro ~ [91.U oN nl/U] 89 wr aHA! 800Z/H/0l' 
SIEBE LAW OFFlCES 
JAMBS E. SlEBE) ISBN 2362 
202 E. Seoond Street 
P.O. Box 9045 
Moscow, lD 83843 
Phone: (208) 883-0622 
Fax: (208) 882 .. 8769 
STATE OF IDAHO TRANSPORTATION DEPAR'fl\rfENT 
IN THE MATTER OF THE 
SUSPENSION OF TIm 
DRIVER-IS LICENSE OF: 




AD:MINISTRA TIVE LICENSE 
SUSPENSION HEARING 
@002 
CO:MES NOW Respondent, MARK E. JOHNSON, by and through his 
attorney of record, and pursuant to Idaho Code Section 1 S.8002(A)(1), hereby 
requests an administrative hearing on the proposed suspension of Respondent's 
driving privileges. In making this request, Respondent reserves any objections he 
may have to such a proceeding under the Idaho Code. the United States and Idaho 
Constitutions, and the Idaho Rules ofEviden.ce. 
Issues to be raised at the hearing inolude, but may not be limited to, the 
following: 
1. All potential issues set forth in Idaho Code Section 18-8002A(7); 
9,£/1;>1 39Vd 






10/1412009 15:34 FAX 208 667 3864 SIEBE LAW OFFICFS @003 
STOf!j f9l.tS ON nIl'LL) S~arl GS'AI 600jf/U/Ol 
2. The arresting officer failed to comply with the procedures set forth in 
Idaho Code Section 18-8002A; and 
3. The equipment used to test Respondent's breath is unreliable and has 
not been maintained in accordance with applicable state law. 
Respondent hereby reque~ in order to property prepare fOT hearing. copies 
of the following: 
1. All documents and records relating to the calibration, certification, 
approval. and quality control of equipment utilized to perform any 
tests for blood alcohol concentration on Respondent; 
2. All rules, fonns and any other documents pertaining to adminlstration 
suspension rules, procedures, or standards described in Idaho Code 
Section 18~8002A(3); and 
3. Copies of any and all police reports, statements. written memoranda 
and access to any records (video or audio) otherwise discoverable 
pursuant to Rule 16. Idaho Criminal BuIes. 
Respondent expressly reserVes the right to raise any other issues after the 
discovery process is complete . 
.Respondent's date of birth . Respondent's date of 
arrest was October 10> .2009. Respondent can be reached c/o James E. Siebe at 
(208) 883-0622 during !lOnna! daytime hours. 









10/14/2009 15:34 FAl 208 667 3864 SIEBE LAW OFFICFS 
9tOl!! f9Lt!! ON llli/U] 6s:H WU\ 600Vt!/O'~ 
@OO4. 
RESPECTFULL Y SUB:MITTBD thiS!!t day of Ootober, 2009. 
SIEBE LAW OFFICES 
C~RTIFICATB OF SI1RVICB 
I hereby certify that on the 11/ day of October, 2009, I served a true and 
correct copy of the foregoing d~ by the follow:ing method, addressed to the 
following! 
Driver Services 
Idaho TllUlSportation Department 
P.O. Box 7129 
Boise, .to 83707-1129 
S30I~ M~l 38315 
[ ] U.S, Mail 
[ ] Hjnd Delivered 
[@"acsimile to: (208) 332-4124 
[ ] Ovem.ight Mail 
10/1412009 15:34 FAX 208 667 3864 SIEBE LAW OFFICFS 
SIE E LAW OFFICES 
202 E. SECOND STREET - P.O. BOX 9045 
MOSCOW) IDAHO 83843 
PHONE: (208) 883-0622 FAX: (208) 882-8769 
FACSIMILE TRANSMISSION 
n Urgent 0 For Review 0 Please Reply 0 Please File 
Date: , 10/14/09 I Pages Sent (including cover sheet): 14 
Sent to facsimile number: J (208) 332-4124 
Please deliver to: Driver Services 
Idaho Transportation Department 
RE: I Mark E. Johnson: Driver's License No. KA125083K 
Message: Attached please find the Request for Administrative License 
Suspension Hearing in the above-referenced matter. 
Thank you. 
Lianne K. Gallinger 
Paralegal to James E. Siebe 
raJ 001 
If you do not receive all pages or they are unclear, please call the above listed number. 
TIIl!bV~C6fllllJltldllltlJl.f~III~~u~w.r4'~IN''' 
m • ./NtIIll~ _ ef.~NCfIItIItlfltds6n& AIIlJI~.~",. It"' t1f'~~tUtJUg 
C/IIIIIfINIIIcInIM «liN IItIlll ., tlttl bslDUllttl1tldflllrtU III ~ IfYfll un ~",,, u_1I1eMU1I hi tIffYII'. 
pI_ 1f1l4f1111111111 tIIll ~ aH",lMMtIdJI;t(el1 ad nI/IIl7I dllt Y1~ to lIS 11111/ u.JJ. IIftIIdl. 
0071 22 
IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O. Box 7129 
Boise 10 83707-1129 (208) 334-8735 
dmv.idaho.gov 
S0046-CA (208) 334-8736 
REQUESTED BY: JOHNSON, MARK EUGENE PAGE 1 
3738 16TH ST 
LEWISTON ID 83501 
DRIVER L I C ENS E R E C 0 R D 10/19/2009 
FOR: 




















PEND 11/09/09 COLALS08+DRG 
LICENSE NO: ISSUE TYPE: DL 
BIRTH DATE:  CLASS: A -TNH 
ISSUED: 12/22/2008 OPR STATUS: VALID 
EXPIRES: 12/30/2012 COL STATUS: VALID 
DRV TRAIN: YES 
TO 04/10/99 REIN 04/10/99 
TO 04/10/99 REIN 04/10/99 
CSUS TO 07/10/99 REIN 07/10/99 















OPR 64 8A01629188 
COL 
12 MONTH POINTS: 0 24 MONTH POINTS: 0 36 MONTH POINTS: 0 
POINTS ASSESSED ARE FOR DEPARTMENTAL USE ONLY, IN DETERMINING SUSPENSIONS 
FOR POINTS OR HABITUAL VIOLATIONS. 
THIS IS THE ENTIRE DRIVING RECORD. POINTS ARE ASSESSED FOR THE 
LAST 3 YEARS ONLY. 






IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O. Box 7129 
Boise I D 83707-1129 (208) 334-8735 
dmv.idaho.gov 
(208) 334-8736 
REQUESTED BY: JOHNSON, MARK EUGENE PAGE 2 
FOR: 




L ICE N S E R E C 0 R D 10/19/2009 
JOHNSON, MARK EUGENE LICENSE NO:  ISSUE TYPE: DL 




BIRTH DATE:  CLASS: A -TNH 
ISSUED: 12/22/2008 OPR STATUS: VALID 
ID 8350J. EXPIRES: 12/30/2012 COL STATUS: VALID 
DRV TRAIN: YES 
DESC CLS DOC # 
AS AN EMPLOYEE OF THE TRANSPORTATION DEPARTMENT, I AM AN 
OFFICIALLY APPOINTED CUSTODIAN 011' DRIVING RECORDS. I 
HEREBY CERTIFY THE P'OREGOING IS A TRUE AND CORRECT COpy 
OF THE ORIGINAL DRIVING RECORDS IS bEP~nDilNT 
OCTOBER 19, 2009 
SECTION 49-203 IDAHO CODE PROHIBITS THE RELEASE OF PERSONAL INP'ORMATION 
CONTAINED IN DRIVER LICENSE RECORDS TO UNAUTHORIZED PARTIES, WITHOUT THE 
EXPRESS WRITTEN CONSENT OF THE INDIVIDUAL THE INFORMATION PERTAINS TO. 
AS AN AUTHORIZED REQUESTOR YOU MAY RECEIVE THIS INFORMATION BUT YOU MAY 
NOT RE-RELEASE OR RE-SELL IT. 
***END OP' DLR PRINT*** 
0079 24 
IN THE IDAHO TRANSPORTATION DEPARTMENT 
STATE OF IDAHO 
IN THE MATTER OF THE 
DRIVING PRIVILEGES OF 








IDAHO D. L. No. KA125083K 
FILE No. 648000032524 
fINDINGS Of fACT AND 




This matter came on for Administrative License Suspension (ALS) 
hearing on November 02, 2009, by telephone conference. James Siebe, 
Attorney at Law, represented Johnson. 
The suspension set out in the Notice of Suspension served 
pursuant to Idaho Code §lS-S002A* is SUSTAINED .. 
EXHIBIT lIST t 
The hearing examiner received the following exhibits into evidence 
as part of the record of the proceeding: 
1. Notice of suspension and temporary permit 
2. Evidentiary test results 
3. Sworn statement 
4. Narrative report 
5. Initial determination of probable cause after arrest without warrant 
6. Law incident table 
7. Teletype records 
S. Alcohol/influence report and constitutional rights warning 
FINDINGS OF FACf AND CONCLUSIONS OF LAW AND ORDER - 1 
9. Teletype records 
lO.Photocopy of Petitioner's Driver's License 
l1.Copy of petitioner's driver's license 
l2.Envelope from law enforcement agency 
l3.Certificate of receipt of law enforcement documents 
l4.Petitioner's hearing request 




THE HEARING EXAMINER HAS TAKEN JUDICIAL NOTICE OF THE 
FOLLOWING ITEMS: 
1. Records regularly maintained by ITD* 
2. IDAPA§ Rules and manuals 
3. ISP** standards and procedurestt for breath testing instruments 
4. Idaho Statutes, city, and county ordinances and procedures 
5. Reported Court Decisions 
6. NHTSA ** driving while impaired and SFSTs§§ testing manual 
DISCUSSION 
Testimony and argument are set forth in Exhibits A through C. 
FINDINGS OF FACT 
I, having heard the testimony; having heard the issues raised by 
the driver; having considered the exhibits admitted as evidence; having 
considered the matter herein; and being advised in the premises and the 
law, make the following Findings of Fact: 
FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER - 2 
26 
PURSUANT To IDAHO CODE §IS-S002A(7) THE PETITIONER HAS 
THE BURDEN OF PROOF By A PREPONDERANCE OF THE EVIDENCE 
REGARDING ALL IDAHO CODE §IS-S002A STANDARDS AND ALL 
ISSUES RAISED By THE PETITIONER .. 
1. 
DID OFFICER J .. RODRIGUEZ HAVE LEGAL CAUSE To STOP THE 
VEHICLE JOHNSON WAS DRIVING? 
1. Officer Rodriguez observed the vehicle driven by Johnson fail to 
maintain the vehicle's lane of travel by crossing over the center and 
fog lines in violation of Idaho Code §§49-630 and 49-637. 
2. Officer Rodriquez had legal cause to stop the vehicle driven by 
Johnson. 
2. 
DID OFFICER RODRIGUEZ HAVE LEGAL CAUSE To BELIEVE JOHNSON , . 
VIOLATED IDAHO CODE §18-S004? 
1. Officer Rodriguez observed Johnson driving a motor vehicle. 
2. Johnson exhibited the following behaviors: 
a. Smelled of an alcoholic beverage 
b. Admitted to consuming alcoholic beverages 
c. Slurred speech 
d. Glassy eyes 
e. Bloodshot eyes 
3. Johnson met or exceeded the minimum decision points on the 
following SFSTs: 
a. The horizontal gaze nystagmus 
b. The 9-step walk and turn 
4. Officer Rodriguez had sufficient legal cause to arrest Johnson and 
request an evidentiary test. 
FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER - 3 
0082 
3. 
DID THE EVIDENTIARY TEST RESULTS INDICATE -A VIOLATION OF 
IDAHO CODE §§lS-S004, lS-S004C, OR lS-S0061 
1. The analyses of Johnson's breath samples indicated a BrAC'" of 
.167/.168. 
2. Johnson was in violation of Idaho Code § 18-8004. 
4. 
WAS THE EVIDENTIARY TEST PERFORMED IN COMPLIANCE WITH ALL 
REQUIREMENTS SET FORTH IN IDAHO CODE AND ISP FORENSIC 
SERVICES SOPS? 
1. Officer Rodriguez's affidavit states the evidentiary test was performed 
in compliance with Idaho Code and ISP Forensic Services SOPs. 
2. ISP Forensic Services SOP Section 3.1 requires a fifteen-minute 
monitoring period prior to an evidentiary breath test. 
3. State vs. Remsburg (126 Idaho 340) states there is no need for an 
observer to continuously stare face to face at the driver during the full 
fifteen minute monitoring period as long as the observer believes the 
level of surveillance of the driver accomplishes the requirements set 
forth in ISP Forensic Services SOP Section 3.1. 
4. When Officer Lee conversed with other people in the room, Johnson 
failed to set forth any evidence Officer Lee was unable to monitor 
Johnson in compliance with ISP Forensic Services SOPs. 
5. Additionally, testimony and arguments failed to show when Officers 
Lee and Rodriguez conversed, Johnson was not properly monitored as 
required by ISP Forensic Services SOP Section 3.1. 
6. The record is devoid of any statement from Officers Lee or Rodriguez 
in articulating any situation where Johnson could not have been 
monitored by these officers in compliance with ISP Forensic Services 
SOP Section 3.1 or what is noted in the Intoxilyzer 5000 manual. 
FINDINGS OF FAD' AND CONCLUSIONS OF LAW AND ORDER - 4 
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7. During the fifteen-minute monitoring period, case law and ISP Forensic 
Services SOPs do not prevent a driver from being monitored at 
different times by separate observers. 
8. Therefore, a full fifteen-minute monitoring period can be assumed to 
have occurred when Officers Lee and Rodriguez's monitoring periods of 
Johnson where combined together. 
9. There is no proof submitted that Officer Lee's initial monitoring period 
of Johnson was during time Officer Lee was transporting Johnson in 
the patrol vehicle. 
iO.The record further supports that Officer Lee was present during 
Johnson's entire monitoring period. 
i1.It is further noted that Exhibit 2 shows Johnson's two subject tests 
differed by 0.001 and were within ISP Forensic Services SOP Sections 
3.2 and 3.2.3 requirements. 
12.Since Exhibit 2's BrAe results strongly refute the possibility, of an 
improper fifteen-minute monitoring period, I find that Johnson's 
argu ment fails. 
13.Johnson's evidentiary test was performed in compliance with Idaho 
Code and ISP Forensic Services SOPs. 
5. 
DID THE EVIDENTIARY TESTING INSTRUMENT FUNCTION PROPERLY 
WHEN THE TEST WAS ADMINISTERED? 
1. The evidentiary testing instrument used to test Johnson's breath 
sample completed a valid simulator solution check at 22:51 hours on 
October 10, 2009. 
2. The valid simulator solution check approved the instrument for 
evidentiary testing in accordance with ISP Forensic Services SOP. 
3. The evidentiary testing instrument functioned properly when the test 
was administered. 
FINDINGS OF F ACf AND CONCLUSIONS OF LAW AND ORDER - 5 
0084- 29 
6 .. 
WAS JOHNSON ADVISED Of THE POSSIBLE SUSPENSION Of HIS 
IDAHO DRIVING PRIVILEGE? 
1. Johnson was played the Idaho Code §§lS-S002 and lS-S002A 
advisory recording prior to submitting to the evidentiary test. 
2. Statute does not require a driver to have a copy of the notice of 
suspension when an audio version of the notice of suspension is being 
played to the driver. 
3. At the time of Johnson's evidentiary breath test, Johnson stated he 
understood the notice of suspension audio recording. 
4. Johnson's current testimony in Exhibit B provides he did not 
understand the recording and the recording was "drowned out 
somewhat" by Officers Lee and Rodriguez's conversation. 
5. Johnson's testimony shown in Exhibit B is a recollection of an event 
that occurred over several weeks ago when Johnson's BrAC level was 
two times over the legal limit to drive a vehicle. 
·6. Exhibits 3 and 4 was sworn to and notarized when Johnson failed an 
offered evidentiary breath test. 
7. As provided in State vs. Mahurin (140 Idaho 656) Johnson's testimony 
in Exhibit B is unsupportive and not credible in meeting Johnson's 
burden of proof. 
S. Johnson was advised of the consequences of refusing or failing 
evidentiary testing pursuant to Idaho Code §§ lS-S002 and lS-S002A. 
7. 
WAS JOHNSON IMPROPERLY INfORMED Of HIS CDl 
DISQUALIFICATION? 
1. Johnson's due process rights were not violated in this ALS proceeding 
based upon Johnson's ALS suspension will disqualify his CDL license for 
one year. 
FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER - 6 
0085 ~n 
2. Pursuant to Idaho Code §49-335(1)(a), Johnson unable to retain his 
COL driving privileges for one year based upon a sustain ALS 
suspension is a CDL disqualification and not an ALS sUS,JIension. 
3. Therefore, before Johnson submitted to any evidentiary testing, 
Johnson was not required to be informed of the COL disqualification 
pursuant to Idaho Code §lS-S002(3) and Idaho Code §lS-S002A(2). 
4. It is further noted the determination of constitutionality of a legislative 
act such as Johnson not being advised of a COL disqualification before 
submitting to an evidentiary test, rests upon a judicial body alone and 
not with an administrative agency or their ALS hearing officers. 
5. The Talavera decision relates to driver license's suspension and not 
driver license's disqualifications. 
6. Johnson was properly afforded all his due process rights before 
submitting to evidentiary testing. 
CONCLUSION OF LAw 
CONFLICTING fACTS, If ANY, WERE CONSIDERED AND 
REJECTED IN fAVOR OF THE fOREGOING CITED FACTS .. 
BASED UPON THE FOREGOING fINDINGS Of fACT, I 
CONCLUDE THAT ALL OF THE REQUIREMENTS FOR 
SUSPENSION Of THE PETITIONER'S DRIVING PRIVILEGES 
SET FORTH IN IDAHO CODE §§lS-S002 ·AND lS-S002A 
WERE COMPLIED WITH IN THIS CASEII 
THE FOLLOWING ORDER IS RENDERED: 
ORDER 
The suspension set out in the Notice of Suspension served 
pursuant to Idaho Code §lS-S002A is SUSTAINED ilD.d. 
FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER - 7 
0086 3 
shall run for a period of 90 DAYS commencing on 
November 09, 2009, and remain in effect through 
February 01, 2010 .. 
DATED this oath day of December 2009 
Eric G. Moody 
ADMINISTRATIVE HEARING EXAMINER 
FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER - 8 . 
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Endnotes 
* Idaho's Implied Consent Statute 
t Idaho Transportation Department's (ITD hereafter) exhibits are numeric, 
Petitioner's exhibits are alpha 
t Idaho Transportation Department 
§ Idaho's Administrative Procedure Act 
** Idaho State Police 
tt Hereafter SOP 
H National Highway Transportation Safety Administration 
§§ Standardized field sobriety tests 
*** Breath Alcohol Concentration 
FINDINGS OF FACf AND CONCLUSIONS OF LAW AND ORDER - 9 
008S 
FINAL ORDER 
(Hearings pursuant to section 18-8002A, I.C.) 
This is a final order of the Department. 
A motion for reconsideration may be filed with the Idaho Transportation 
Department's Administrative License Suspension Hearing Unit, PO Box 
7129, Boise, 10 83707-1129 within fourteen (14) days of the issue date 
of this order. If the hearing officer fails to act upon this motion within 
twenty-one (21) days of its receipt, the motion will be deemed denied. 
Or, pursuant to sections 67-5270 and 67-5272, Idaho Code, any party 
aggrieved by this final order or orders previously issued in this case may 
appeal this final order and all previously issued orders in this case to 
district court by filing a petition for judicial review in the district court of 
the county in which: 
1. A hearing was held; 
2. The final agency actions were taken; or 
3. The party seeking review of the order resides. 
An appeal must be filed within twenty-eight (28) days of the issue date of 
this final order. The filing of an appeal to district court does not itself stay 
the effectiveness or enforcement of the order under appeal. 
FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER - 10 
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IN THE IDAHO TRANSPORTATION DEPARTMENT 
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~ 
EXHIBIT 
In the Matter of the 
Driving Privileges of 
File No. 648000032524 





This matter came on for hearing on November 2 , 2009, and Findings 
of Fact, Conclusions of Law and Order were issued on December 8 ,2009. On 
December 22,2009, the Department received a Motion for Reconsideration from 
the driver. The Hearing Examiner, having reviewed the record and considered 
the Motion to Reconsider and being advised in the premises and the law, denies 
the Motion to Reconsider and affirms the Findings of Fact, Conclusions of Law 
and Order previously entered. 




CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on the 20th day of January 20,2010, I mailed a 
true and accurate copy ofthe foregoing ORDER by depositing the same in 
the US Mail, postage prepaid, addressed to: 
JAMES SIEBE 
ATTORNEY AT LAW 
PO BOX 9045 
MOSCOW ID 83843 
. 
, 0091 36 
------~------------------------------------------------------------------
SIEBE LA W OFFICES 
MaiHog Address 
P.O. Box 9045 
Muscow, fD 83843 
Fax: 208-882-8769 
November 20, 2009 
James E. Siebe 
Attorney at Law 
Certified Criminal Trial Specialist 
Via Facsimile to (l08) 332-4124 
Eric Moody 
Administrative License Suspension Hearing Officer 
Idaho Transportation Department 
P.O. Box 7129 
Boise, Idaho 83720-1129 
Moscow Office 
202 E. Second St. 
Ph: 208-883-0622 
Coeur d'Alene Office 




Re: In the Driver's License Suspension of Mark Eugene Johnson 
License N  lTD File No. 648000032524 
Dear Mr. Moody: 
Enclosed please find an Affidavit of Mark Johnson and my argument to conclude 
any submissions we have in the Johnson matter. If the Affidavit is insufficient, I 
do not oppose setting this matter for hearing, so that Mr. Johnson can testify by 
telephone. I assume that is in your discretion and that you will let me know if you 
choose to do that same. 
If you have any questions, please do not hesitate to contact me. 
Enclosure 
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SIEB LAW OFFICES 
JAM E. SIEBE, ISBN 2362 
202 Second Street 
PO. ox 9045 
Mose w, 10 83843 
Phon, : (208) 883-0622 
Fax: I (208) 882-8769 
EXHIBIT 
J3 -
STATE OF IDAHO TRANSPORTATION DEPARTMENT 
IN T MATTER OF THE 
SUS ENSION OF THE 




. ) ss. 
Cou",:y of ~L@a?c ) 
! I License/Identification: KA 125083K 
i ITO File No. 648000032524 
AFFIDAVIT OF MARK EUGENE 
. JOHNSON 
OMES NOW Mark Eugene Johnson under oath and states as 
folio 
That I am the concerned Driver/Petitioner in the above..entitled 
clion contesting the proposed suspension of my driving privileges for 
lIeged failure of a BAC test; 




AynD \fIT 01-- MARK S:U(jiE:'<iE JOHNSON-I 
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returned and of course I made eye contact with him in the course of 
these trips back and forth to the counter. At no time did he sit across 
from me or stay in the room where he could be observing me face-to-
face for anywhere near fifteen (15) minutes. 
5. Minutes after our arrival at the jail (and I believe that Officer 
Rodriquez's reference in the police report of 22:41 to be fairly 
accurate), Officer Rodriquez returned and started talking to me 
relative to the incident that evening. He put a CD or tape in a 
machine and played- it for me to listen to. I do not recall being 
furnished a copy of the suspension advisory to read along at the time 
that the CO was being played. While the CD was playing, officers 
Lee and Rodriquez talked and did not seem to pay attention to me. 
In fact, their discussion drowned out some of what I was trying to 
listen to in the way of a CD. I did not quite understand everything on 
the CD, but also did not know that any questions were expected, so I 
told the officer that I had none when he asked if I had any. I believe I 
was given the breath tests in the timeframe shown by the printouts for 
the Intoxilyzer 5000. Again, Deputy Rodriquez was not back at the 
station for fifteen (15) before he administered the breath alcohol 
concentration tests to me. 




FfRTHER your Affiant sayeth not. 
DtTED AND SIGNED this dc/ day of November. 2009. 
MARKE. JO 
i 
0" this ~:ffay of November, 2009. before me. a Notary Public in and 
for said I State, personally appeared MARK E. JOHNSON, known to me to be 
the pa~on whose name is subscribed to the foregoing instrument and 
aCkn0'1edged to me that he executed the same 
.", WITNESS WHEREOF, I have hereunto set my hand and notarial 
seal on! the date last above written. 
, 
; 
AFfa.+ViT OF MARK EUGENE JOHNSON-4 
, 
CERTIFICATE OF SERVICE 
,I hereby certify that on the ~ay of Novcambar, 2009, I served a 
. d correct copy of the foregoing document by the following method, 
sed to the following: 
Ori\f r Services 
Idatl Transportation Department 
P.O.: Box 7129 




AFFlq VIT OF MARK EUGENE JOHNSON -$ 
: I 
[ 1 U.S. Mail 
[ J Hand Delivered 
[ ] Overnight Mail 
[ c..}Ficsimile to: .(208) 332 -4124 
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SIEBE LAW OFFICES 
JAMES E. SIEBE, ISBN 2362 
202 E. Second Street EXHIBIT 
P.O. Box 9045 
Moscow, 10 83843 
Phone: (208) 883-0622 
Fax: (208) 882-8769 
STATE OF IDAHO TRANSPORTATION DEPARTMENT 
fN THE MA ITER OF THE 
SUSPENSION OF THE 
DRIVER'S LICENSE OF: 
MARK EUGENE JOHNSON 
Ucenselldentification: KA125083K 
ITO File No. 648000032524 
ARGUMENT 
COMES NOW the Petitioner, by and through his attorney of record 
and respectfully argues his case in opposition to the proposed suspension 
of his driving privileges as follows: 
1. The narrative attached to the Affidavit of Probable Cause as Exhibit 4 
in the Department's package, specifies, on Page 2, that after Deputy 
Rodriquez pulled the defendant over, spoke with him. administered field 
'" tests to him and placed him under arrest, that Deputy Lee transported him 
to the jail, while he transported his dog to Petitioner's residence. According 
ARGUMENT-) 
11/20/2009 FRl 16:59 ITX/RX NO 55621 @OOI 
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to the report, Deputy Rodriquez responded to the jail where he noted the 
time of observation when he took over from Deputy Lee to be 22:41. Lee 
told him that he had checked Johnson's mouth and noted his time of 
observation to be 22: 18. Rodriquez writes that he played the Notice of 
Suspension form for Petitioner and received the first breath sample at 
22:52, which was allegedly a .167 and the second sample immediately 
thereafter of .168. Officer Rodriquez administered the test to Petitioner 
eleven (11) minutes after his arrival at the station, meaning that he certainly 
did not personally observe Mr. Johnson for fifteen (15) mintues, as required 
by the Standard Operating Procedures and the Intoxilyzer 5000 Manual. 
The question then becomes whether or not he can rely on Deputy Lee's 
observations, It is clear that Deputy Lee says he started observing the 
Petitioner at 22: 18, but when a test is administered at 22:52, the critical 
question becomes whether or not the Petitioner Was observed for fifteen 
(15) minutes immediately preceding that time. Petitioner has executed an 
Affidavit, submitted herewith, relative to the fact that Deputy Lee 
transported him while he was seated in the backseat while Deputy Lee was 
driving on a dark night and communicating on a radio. He was not placed 
immediately behind the rearview mirror and does not believe that Lee was 
in a position to observe him. Pursuant to the case of State v. Utz, 125 
ARGUMENT-l 
11/20/2009 foRT 16:59 [TX/RX NO 5562] @O(}2 
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Idaho 127, the situation where an officer briefly leaves the room does not 
meet muster for the observation period. Here, Lee did not leave the room, 
but he went up to a counter with his back to Petitioner. Accordingly, there 
is no evidence to establish a prima facie case that Petitioner was observed 
as required by law and the suspension should not stand. 
2. Not withstanding that fact, Petitioner submits the following 
arguments as a matter of law: 
a. The Administrative License Suspension scheme as set 
forth in Idaho Code §18-8002A, notwithstanding the Talavera case, is 
violative of prohibitions against double jeopardy under the United States 
and Idaho State Constitution. 
b. Inasmuch as an Administrative License Suspension also 
mandates disqualification of COL privileges for one (1) year, such 
Administrative License Suspension goes above and beyond the standard 
effect it might have on a regular driver with a Class D license and therefore 
is also a violation of prohibition against double jeopardy. 
c. The Administrative License SuspenSion scheme violates 
Petitioner's due process rights by making no mention, whatsoever, of the 
consequences of failing the test for a CDL holder. Therefore, the form is 
ARGUMENT-3 
11/20/2009 FRf 16:59 [TX/RX NO 55621 141003 
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fatally defective and an Administrative License Suspension should not 
ensue. 
3. Defendant respectfully requests that the hearing officer overturn 
the proposed suspension. 
DATED AND SIGNED this~day of November, 2009 
(""">-
d-@ 
I hereby certify that on the __ day of November, 2009, I served a 
true and corred copy of the foregoing document by the follOwing method, 
addressed to the following: 
Driver Services 
Idaho Transportation Department 
P.O. Box 7129 
Boise, 1083707-1129 
AROUMENT -4 
[ 1 u.s. Mail 
[ ] Hand Delivered 
[ I ] O~ight Mail 
['-tf=acsimile to: (208) 332-4124 
11120/2009 FRT 16:59 [TX/R.:\: NO 55621 f4jO()4 
0100 4:1 
3. That when I was arrested I was stopped, confronted and given 
field tests by Deputy J. Rodriquez of the Nez Perce County Sheriff's 
Department. Subsequent to being placed under arrest, J. Lee, also 
of the Nez Perce County Sheriffs Department, transported me to the 
Jail while Deputy Rodriquez took care of disposing of my dog by 
transporting it to my residence. I was transported in the back of a 
patrol car from the place of arrest to the jail, which said transport took 
approximately ten (10) minutes. During that time, Officer Lee was 
driving the vehicle at night, communicating on a radio, paying 
attention to the traffic. He was facing away from me. He did not 
place me directly behind the review mirror so that he could observe 
my face and I was seated in a corner of the back seat of the patrol 
car. 
4. That once we arrived at the jail, I was removed from the vehicle 
and taken into a room, where I was later administered the breath 
alcohol concentration test. During the course of time that I was in the 
room, Officer Lee left my presence on at least two occasions to go 
approximately twenty (20) feet to a counter to converse with other 
individuals in the jail area, I believe about my case. Several times, 
his back was to me while he conversed with those individuals. He 
AFFIDAVIT OF MARK EUGENE JOHNSON-2 
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SIEBE LAW OFFICES 
JAMES E. SIEBE, ISBN 2362 
202 E. Second Street 
P.O. Box 9045 
Moscow, lD 83843 
Phone: (208) 883 .. 0622 
Fax: (208) 882-8769 
EXHIB'T 
STATE OF IDAHO TRANSPORTATION DEPARTMENT 
IN THE MATTER OF THE 
SUSPENSION OF THE 
DRlVER'S LICENSE OF: . 
MARK E. JOHNSON 
LicenselIdentification: KA125083K 
File No. 648000032524 
MOTION FOR RECONSIDERATION 
COMES NOW the Petitioner, Mark E. Johnson, by and through his attorney 
of record, and respectfully requests that the hearing examiner in the above-entitled 
case reconsider his decision on the 8th day of December, 2009, as follows: 
Petitioner was arrested and charged with DUI on October 10, 2009. He 
made a timely request for an Administrative License Suspension hearing, Said 
hearing was held on November 2, 2009. At said hearing, Petitioner obtained leave 
to submit additional materials in support of his opposition to said proposed 
suspension. This consisted principally of an affidavit dated November 20, 2009. 
Said affidavit was submitted by facsimile and then again by email given that the 
MOTION FOR RECONSIDERATION pi 
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hearing officer had difficulty reading the same because of the poor quality of the 
facsimile. 
Essentia11Yt the probable cause affidavit and finding by the hearing examiner 
which was labeled as Exhibit 3 at the ALS hearing had as an attachment a narrative 
labeled as Exhibit 4 which stated on page 2 that while Officer Rodrigue~ Nez 
Perce County Number 2528 made the stop, performed the field sobriety test and 
made the arrest, he had sergeant Jay Lee transport Johnson to the jail while he 
transported a dog to Joh:nson's residence. He indicated in that same narrative that 
he responded to the jail where he noted the time of observation when he took over 
. from Sergeant Lee to be 22 :41. Sergeant Lee stated that he .had checked Johnson's 
mouth and noted his observation to be 22:18. Exhibit 7 clearly shows this time 
I. 
frame was before arrival at the jail. He then played a notice of suspension fonn for 
Johnson and asked him if he understood. He received the first and second samples 
at 22:52 hours. 
Johnson complains that absent Officer Lee started the observation and left 
his position of observing the Petitioner at least two different times to go to the 
counter at which time he turned his back to the Petitioner, that it was insufficient 
observation in accordance with the SOPs and the applicable manua~ for the 
intoxilyzer 5000N~ number 68-01254. 
.,! 
MOTTON FOR RECONSIDERATION ·2 
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Petitioner stated in the affidavit later, that the officer put a CD or tape in the 
machine and played it for him to listen to. While the CD was playing, the officers 
talked and did not seem to pay attention to him. In fact, their discussion .drowned 
out some of what he was trying to listen to by way of the CD. His affidavit also 
talked about his riding in the back seat of a patrol vehicle where he was not visible 
to the officer through the reat' view mirror by virtue of the fact that he could not see 
the officer's face~ the fact that the transporting officer's back was turned to him 
and that there was considerable traffic on the road that night. 
In the findings of fact referenced above~ the hearing officer found that a 
generalized statement on the probable cause affidavit that the evidentiary test was 
performed in compliance with Idaho Code and ISP Forensic and Services SOPs 
overrides specific allegations by Mr. Johnson that he was not being observed by 
the officer. The hearing officer cited State v. Remsburg (126 Idaho 340) for the 
proposition there is no need for an observer to continue to stare face-toqface with 
the driver during the full 15 minute monitoring period. With aU due respect, the 
h~aring officer ignored the holding in State v. Utz. 125 Idaho 127 (CtApp. 1993) 
which held that an officer who left the area in which the subject was being detaintd 
did not closely observe the subject for the requisite time period. This is precisely 
what happened in. this case. The officer supposedly observing him, (Rodriguez) 
left to g~ to the counter and turned his back on the Petitioner more than once; 
MOTION FOR RECONSlDlmA TlON ., 
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Additionally, he was speaking with Officer Lee when Lee returned while the 
CD/tape recording was being played with the Section IS-8002A advisory rights 
and speaking so loudly that Petitioner could not quite hear the whole of the 
advisory rights. This is clearly outside the ambit of what a reasonable 15 minute 
observation should entail. 
Accordingly, Petitioner respectfully requests that the matter be reversed on 
reconsideration. 
RESPECTFULLY SUBMITTED thiAay of December, 2009. 
SIEBE LAW OFFICES 
CERTIFIC 
I hereby certify that on the ~y of December, 2009, I served a true and 
correct copy of the foregoing document by the following method, addressed to the 
following: 
Driver Services 
Idaho Transportation Department 
P.O. Box 7129 
Boise, ID 83707-1129 
MOTION FOR RECONSIDERATION -4 
[ ] U.S. M.ail 
[ ] Hand Delivered 
[ \, F~le to: (20S) 332-4124 
[ ~emight Mail 
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SIEBE LAW OFFICES 
MailblS Addren 
P.O. Box 9045 
Moscow, ID 83843 
FlU:: 208-882-3769 
December 22, 2009 
James E. Siebe 
Attorney .t uw 
CtniJitd Criminal Trial Spedtdist 
VIA FACSIMILE (20S) 332 .. 4124 
Eric Moody 
Administrative Hearing Examiner 
C/o Idaho Transportation Department 
Driver Services 
P.O. Box 1129 
Boise, ID 83707 
7 
Moscow Office 
202 E. Second St. 
Ph: 208·883-0622 
Coeur d'Alene Office 
608 Northwest Blvd., Ste. 101 
Ph:' 208·765.818& 
Re: In the Matter o/the Driving Privileges of Mark Eugene Johnson 
File No. 648000032524 
Dear Mr. Moody: 
please find my Motion for Reconsideration in the above-referenced case. 
Enclosure 
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SIEBE LA OFFICES 
202 E. SECOND STREET - P.O. BOX 9045 
MOSCOW, IDAHO 83843 
PHONE: (208) 883 .. 0622 FAX: (208) 882-8769 
FACSIMILE TRANSMISSION 
o Urgent 0 For Review 0 Please Reply 0 Please File 
Dare: I December 22, 2009 I Pages Sent (including cover sheet): I Ii; 
Sent to facsimile number: J (208) 332-4 p4 
Please deliver to: Eric Moody, Administrative Hearing Examiner, Driver 
Services 
RE: MARK E. JOHNSON 
File No. 648000032524 




If you do not receive all pages or they are unclear, please call the above listed number. 
T1u!bif~1!I ~ulRdII#~l8~  liT lIItttJme)lllll1l'k~Clfl' ",.0, 
BmliII/NtIIU%e/JuIwl"Ntl/thebltmltl4ilredpletd ~1SMwt. A1tJ'reINII~, ~e, tae, D'~/Ult1dII 
~.lItIIllrtlta Iy tltt l~ redpImI tJpreAI1IiiDI. If yow. i4H ~t/lt!J C(l1'llRllll~ In MIH', 
/IfItIIU /UtIb 118 .fit Ill, umIJ/II' IilINmt m-1lfIltdtIIJI tlIIlf rm,. tIu CfI_It:JIltf/J/f til Em Pht u.s. twIJ. 
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IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O. Box 7129 
Boise 10 83707-1129 
JOHNSON, MARK BUGENE 
PHONE: (208) 334 -8736 
OCTOBBR 20, 2009 
(2l:@9 a34-8735 
dmv. idaho. gov 
3738 16TH ST 
LEWISTON ID 83501 
LIC/IDERT NO:  
FILB NUMBER: 648000032524 
DATE OF BIRTH:  
NOTICB OF TELEPHONE HEARING 
A HEARING WILL BB HELD PURSUANT TO YOUR REQUEST REGARDING THB 
ADMINISTRATIVE LICENSE SUSPENSION DATED OCTOBER 10, 2009 THE 
HEARING WILL BE CONDUCTED BY TBLBPHONE CONFERENCB CALL ON 
NOVEMBER 02, 2009 AT 9:00MT. THB TELEPHONE CALL WILL BE PLACED TO: 
( ) YOU, AT TELEPHONE i: 
(XXX) YOUR ATTORNEY: JAMES SIEBE 
AT TELEPHONE i: 208 883-0622 
THE HEARING OFFICER PRESIDING AT THE HEARING WILL BE ERIC MOODY 
•• ***.******** •• ************ •••••• *.*************.****.**** •• ********* 
* YOU HAVE 7 DAYS FROM THB DATE OF THIS NOTICE TO REQUEST A * 
* CONTlNUANCB FOR GOOD CAUSB SHOWN. FAILURE TO REQUEST A * 
* CONTlNUANCB WITHIN 7 DAYS MAY RESULT IN THB DENIAL OF REQUEST. * 
***** ••• *********.*************** •• *********************************** 
THE HEARING OFFICER WILL TAXE JUDICIAL NOTICE OF THE RECORDS REGULARLY 
MAINTAINED BY THB IDAHO TRANSPORTATION DEPARTMENT, THE IDAHO 
ADMINISTRATIVE PROCEDURB ACT RULBS, ALL MANUALS ADOPTED UNDER IDAPA 
RULBS 11.03.01 AND 39.02.72, IDAHO STATUTES, AND REPORTED IDAHO COURT 
DBCISIONS. 
THB HEARING WILL BE CONDUCTED ACCORDING TO THE PROVISIONS OF TITLE 67, 
CHAPTER 52, IDAHO CODB, AND THE RULBS OF PRACTICB AND PROCEDURES OF 
THE IDAHO TRANSPORTATION DEPARTMENT. IF YOU NEED FURTHER ASSISTAlfCE, 
PLEASB CALL (208) 334-8720. 
CC: JAMES SIEBB 
FORM: OlN 10025 
0108 
IMPORTANTI 
INFORMATION ABOUT YOUR TELEPHONE HEARING 
) THE IDAHO TRANSPORTATION DEPT., ADMINISTRATIVE HEARING UNIT'S PHONE NUMBER IS (208) 332-2004. THE FAX NUMBER IS 
(208) 332·2002. THE MAILING ADDRESS IS POBOX7129,BOISE 10 83707·1129. 
). The Hearing II YOUR chance of prnenting witnesses mel giving evidence befo/"l the Department The Hearing also provides you or 
your attorney an opportunity to appeal. To stop the suspefUllon YOU must demonstrate to the Hearing OffIcer by a preponderance of the 
evidence that: 
1. The peace ofIIc:er did not have /egal ceuse to stop you. 
2. The peace offic:er did not have legal cause to believe you were driving or in actual physical control of a motor vehicle while under the influence 
of alcohol. drugs or other intoxlcatlng substances in violation of the proviSion of Section 18-8004. 18-8004C. or 18-8006 Idaho Code. 
3. The evidentiary test did not show an alcohol concentllltion or presence of drugl or other intoxicating substances in violation of Section 18-
8004, 18-8004C or 18-8006 Idaho Code. 
4. The test for alcohol. drugs or other Intoxicating substances was not conducted In accordance with the requirements of Section 18·8004(4). 
Idaho Code, or the testing equipment was not functioning properly when the test was administered. 
5. You were not informed of the consequences of submitting to evidentiary testing. 
)0 If vou hay. not provldtd I teI.phone numar at whIch you CiIIn a reachtil. or the number contained In the notice is wrong, or if you have a 
number that Is more convenient for you, notify the Admlnis!llltive Hearing Unit at (20S) 332-2004. If vou fill to proylde a phon. number for the 
given tim •• nd dati com/DId In tbt NotIctp of ",arinQ./t will be concludld that YOU filled to attend the headna and thE! matter may be 
decldld In your 'bI.net. All hearings will be /"Icordtd. 
)0 If you need .Sllmnc. to particlpata In the h.aring bectUM of spaech, hearing, language, or other special needs, immediately contact the 
Administrative Hearing Unit at (20S) 332-2004. Necessary arrangements can be made to assist you. 
)0 The AdmlnlatratJYI H •• ring must be heleI within twenty (20) daya of the receipt of the Request for Hearing. However, upon showing good 
caUM, the Hearing Offic:er may grant an extension of up to ten (10) additional days in which to hold the hearing. Any extensions shall not stay the 
suspension. or the dUllltion of your temporary permit (if one was issued). 
)0 Docum.nts to be prnenttd to the Huring OffIcer at the hearing for hili consldelllt/on a/"l encloald with this hearing notice. Any 
additional rtlevant documents recelvld by the department after thlslnlUal not/ce will be mallid to you. You have a right to object to the 
Inctuslon of any documents Into the hearing record. The Hearing Officer will make the final determination. You also have the right to submit other 
documents to the He.ring Officer for consideration. These documents must be provided prior to the hearing. 
)0 An attom.y or other .dult rep ..... ntatJv. may rep .... ent you at the headng, but representation is not required. It is your responsibility to 
arrange for any type of representation. 
)0 If you Intend to call wltn ...... it Is your responsibility to have those witnesses available on the dale and time of the hearing. The raw does not 
require the arresting offic:er to be present at the hearing unless subpoenaed. 
:> If your w!tntuos.rt unwilling to partiCipate voluntadly, or documents are not provldld voluntarily, you may submit a request to the 
Hurlng Officer that • subpoene be Inutd. Pleau mall or fax any requests for subpoenas to the Infonmatlon pravldld above. This 
should include the name of the witness and any documents or records in possession of the witness you wish to be produced. Upon Issuance of 
the subpoena by the Huring Officer, you will be .... ponslbl. to nrYe the subpoena to the witnan at least 72 hours prior to the hearing 
and provld •• certiflcata of sarvlce to the Hearing Officer pdor to the hearing date. You may be required to pay In advance, If demanded, 
witness fees and trav., fees In accordance with Idaho Civil Proc:edUfH. 
:> Hearings are conductad In an Infoomal but orderly maone, All testimony Is taken under oath or affirmation. The Hearing OffIcer has the sole 
authority for the conduct of the hearing and will: 
1. explain the issues and the meaning of terms that are not clearly understood. 
2. explain the order In whicl1 you will testify. ask questions or offer rebuttal. 
3. Assist you In asking questions of other witnesses. 
4. Question you and wltneues to obtain relevant facts. 
5. Determine If testimony and documents being offered are relevant. 
6. Maintain control of the hearing so it will progress in an orderly manner that protects your rights. 
7. Issue a written decision following the hearing. 
:> Your dght! In a hearing art: 
1. To have II representative. 
2. To testify. 
3. To prHIntwitnesses and docummlll. 
4. To question witneaeI. 
5. To respond to the evidence presented. 
S. To make II brief statement of your position at the end of the hearing. 
)0 You may patItIon for the disqualification of the sulgDld Htadng OffIcer mel hav. II new one appoInted If you bav. cause to believe that 
the aulgDld ofilcer " blu, prtjudlcld or for IIOi'nt reeuon unablo to give you a fair hoarlng on the matter. The petition must be sent to the 
Administrative Hl8ring Unit otlk:e. Your suspel1$lon shall ntt be myld If such II petit/on .... ults In the delay of the heating. 
)0 If you wish to cancel your heartng, your request must be malltil or faxed to the Infonnation provldtd above. Fallu/"l to do so will result In 
the hurlng procHdlng u scheduled and II dtfault finding being mad! In your absence. 
)0 If you nHd to request a continuance or .... chedul. the hearing. The requtat must be mailed or faxed to th. InfonmMlon provIded above 
prior to the hearing date. If the hurlng cannot be held within 30 daY' from the date of s.rvlce you will nHd to Includt a ltatement In 
your request that says you acknowlldge thet the hearing will not be held within the 30 day statutory tJme, md that you are aware that 










ALS Hearing Unit 
208-332-2005 
Michael Petersen 
Wednesday, October 21. 2009 8:22 AM 
James Siebe (siebelaw@moscow.com); James Siebe (jsiebe@moscow.com) 





IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O. Box 7129 
Boise 10 83707-1129 
JOHNSON, MARK EUGENE 
3738 16TH ST 
LEWISTON ID 83501 
PHONE: (208) 334 - 8736 
NOVEMBER 02, 2009 
LIC/IDENT NO: K 
FILE .NUMEER: 64800003252 4 
DATE OF BIRTH:  
REQUEST FOR ADDITIONAL TIME FOR EVIDENCE 
(~~§4-8735 
dmv.idaho.gov 
AN ADMINISTRATIVE HEARING WAS HELD ON NOVEMBER 02, 2009 , AND A 
MOTION/REQUEST WAS MADE TO LEAVE THE RECORD OPEN TO ALLOW TIME TO 
OBTAIN AND PRESENT ADDITIONAL EVIDENCE. THE HEARING OFFICER GRANTED 
THE MOTION/REQUEST AND THE RECORD WILL BE HELD OPEN FOR 15 DAYS FROM 
THE DATE THE HEARING WAS HELD. THE MOTION/REQUEST SHALL NOT STAY THE 
SUSPENSION NOR EXTEND THE EXPIRATION DATE OF THE THIRTY (30) TEMPORARY 
PERMI;_. 
IF THE ADDITIONAL EVIDENCE IS RECEIVED PRIOR TO THE EXPIRATION OF THE 
15 DAY TIME FRAME, THE RECORD WILL BE CLOSED AT THE TIME THE 
EVIDENCE IS RECEIVED AND A FINDING OF FACT WILL BE ISSUED. 
IF THE ADDITIONAL EVIDENCE IS NOT RECEIVED WITHIN THE 15 DAY TIME 
FRAME, THE RECORD WILL BE CLOSED AND A FINDING OF FACT WILL BE I SSUED. 
IF THE EVIDENCE CANNOT BE OBTAINED WITHIN 15 DAYS, PLEASE CONTACT 
OUR OFFICE PRIOR TO THE EXPIRATION OF THE 15 DAYS TIME FRAME AT 
(208) 334-8720 TO REQUEST ADDITIONAL TIME TO OBTAIN THE EVIDENCE. 
'J(t)l/'O; 
, I} \ .. /j . j-







Hit: Host receive 






Locilil Nillme 1 
Local Name2 
This document: Confirmed 
(reduced sample and details below) 
Document size : 8.5'"x11" 
"' HlVDUlMCD 
ADIIIINUmIATIVI! HlilAlUNG UC110N 
POIOX71a 
ADMINISTRATIVE I 
HEARING SECTION , 
IIDO_. 83707 
PIIO_ 2M QW720 
POI 20lIl 332·2CI02 
Fax 
To: .IInIeI SItbt Frum: MIKE 
--------------~~~---------------
FIX.:..-: ..::.2OI:c:....:..1III2:..::-a.;,.7;..;..~ ____ -=.::~ November 2, 2lIOII 
Phone: Paees: 2 
----------~~~-------------
Rr. 15 Day EvIdwe Hold For cc: 
~ IIWUC IlEUHHI! 
---.:.~:...:-..~~...::...:..==:.---------------
PL: Polled local 
PR: Polled remote 
MS: Milillbox save 
MP: Mailbox print 
CP: Completed 
FA: Fall 
TU: Terminated by user 
15: Terminated by system 
RP: Report 
, 









Tuesday, December 08, 2009 3:34 PM 
'siebelaw@moscow.com' 
Johnson ALS 
Mr. Siebe, attached is a copy of the Johnson ALS decision. 
JOHNSON, 
MARK. doc 
Eric G. Moody 
Hearing Officer 
***CONFIDENTIALITYNOTICE: This e-mail message may contain legally privileged and confidential 
infonnation exempt or prohibited from disclosure under applicable law. If you are not the intended recipient of 
this e-mail, please notify this sender immediately and do not deliver, distribute or copy this e-mail, or disclose 





Edwin L. Litteneker 
Special Deputy Attorney General 
Idaho Transportation Department 
322 Main Street 
CLERj\ fJlSTPlCT CCUflT 
PO Box 321 
Lewiston, Idaho 83501 
Telephone: (208) 746-0344 
Facsimile: (208) 798-8387 
ISB No. 2297 
L/;T/\H COUNTY 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FORTHE COUNTY OF LATAH 
MARK EUGENE JOHNSON, 
Petitioner, 
vs. 















Case No. CV-2009-1066 
NOTICE OF LODGING 
ADMINISTRATIVE RECORD 
OF CDL DISQUALIFICATION 
Elise Rising, Adminis1Tative Assistant of the Idaho Transportation DepaIiment, hereby 
gives notice pursuant to I.R.C.P. 84(j) of lodging of the agency record in the above-captioned 
matter. The parties shall have fOUlieen (14) days from the date of the mailing of this notice in 
which to file with the agency any objections. If no objections to the record are filed with the 
agency within fourteen (14) days, the record shall be deemed settled. The following documents 
are made part of the Record, attached hereto and bate stamped. 
NOTICE OF LODGING OF 
ADMINISTRATIVE RECORD 
OF CDL DISQUALIFICATION 
011-4 
The Agency Record consists of the following documents: 
Description 
Index - CDL Disqualification 
Notice of Disqualification 
Notice of Suspension 
Request for Administrative Hearing 
Request for Hearing Received 
Notice of Telephone Hearing 
Show Cause Letter Granting Hearing Extension 
Driver License Record 
Findings of Fact and Conclusions of Law and Order 
DATED this day of April, 2010. 
NOTICE OF LODGING OF 
ADMINISTRA TIVE RECORD 











I DO HEREBY CERTIFY that a true 
And correct copy of the foregoing 
Document was: 
. V Mailed by regular first class mail, 
And deposited in the United States 
Post Office 
__ Sent by facsimile 
__ Sent by Federal Express, overnight 
Delivery 
Hand delivered 
To: James E. Siebe 
Siebe Law Offices 
202 E Second Street 
Moscow, Idaho 83843 
°WJ f@1ZTil201O 
Edwin L. Litteneker / 
Special Deputy Attorney General 
NOTICE OF LODGING OF 
ADMINISTRATIVE RECORD 
OF CDL DISQUALIFICA nON 3 
0116 
INDEX 
CDL Disqualification of Mark Eugene Johnson 
Notice of Disqualification 
Notice of Suspension 
Request for Administrative Hearing 
Request for Hearing Received 
Notice of Telephone Hearing 
Show Cause Letter Granting Hearing Extension 
Driver License Record 
Findings of Fact and Conclusions of Law and Order 
0117 01 
IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O, Box 7129 
Boise 10 83707-1129 
JOHNSON, MARX EUGENE 
3738 16TH ST 
LEWISTON ID 83501 
PHONE: (208) 334-8736 
OCTOBER 19, 2009 
LIC/IDENT NO: 
FILE NUMBER: 648A01629188 
DATE OF BIRTH:  
NOTICE OF DISQUALIFICATION 
~8B?~4-8735 
dmv.idaho,gov 
TEST RESULTS RECEIVED BY THE IDAHO TRANSPORTATION DEPARTMENT, UNDER 
IDAHO CODE 18-8002, SHOW THAT YOU HAVE FAILED THE EVIDENTIARY TESTING 
FOR DRIVING UNDER THE INFLUENCE OF ALCOHOL, DRUGS, OR OTHER INTOXICAT-
ING SUBSTANCES IN VIOLATION OF IDAHO CODE 18-8004, lS-S004C OR 
lS-8006. 
BY STATUTE, THE IDAHO TRANSPORTATION DEPARTMENT IS WITHDRAWING YOUR 
DRIVING PRIVILEGES TO OPERATE A COMMERCIAL MOTOR VEHICLE FOR 
1 YEAR EFFECTIVE NOVEMBER 09, 2009 THROUGH 
NOVEMBER 09, 2010 , IDAHO CODE 49-326(1) (A) AND 49-335. NO RESTRICTED 
PERMIT FOR COL PRIVILEGES. 
YOU MAY REQUEST AN ADMINISTRATIVE HEARING AS TO THE PROCEDURE OF THE 
DEPARTMENT'S ACTION. A HEARING WILL BE HELD WITHIN 20 DAYS AFTER 
RECEIPT OF A WRITTEN REQUEST, IDAHO CODE 49-326(4). 
AT THE COMPLETION OF THE WITHDRAWAL PERIOD, YOU MAY BE REQUIRED TO 
PAY A REINSTATEMENT FEE, IDAHO CODE 49-328. 
YOUR PRIVILEGE TO DRIVE ANY COMMERCIAL MOTOR VEHICLE IS NOT EFFECTIVE 
UNTIL YOU HAVE RECEIVED A REINSTATEMENT NOTICE FROM THIS OFFICE . 
FORM 196 
. 'I~; iDAHO ·!'HANSjJvKIATl.". ",- , -
':·-·.'?:·IDFR 09, :>~19 !'!!R01f""1' 
. _, ~vul!: -I ~ -3~6 (1) (KI n.·, ...... , 
50047 
""'iP ~rrTlIDR ::(;A1. PERTOI:'. 
.1;AHu CODe: 4 ~ - :'-~ b . 
yon 
0118" 02 
ITO 3814 (R ..... ()4~) 
Supply 1101-9&8090-9 
3,-.ps 
. ..... . ., .... ~ ... , .. 
NOTICE OF SUSPENSION for Failure of Evidentiary Testing 
(Advisory for Sections 18·80021Jnd 1S·a002A,ldaho Code~ 
. ... , ._ ... ... -
OperaJing CMV1 ayes lIZ No 
Transporting Hazmat'i' tlY911'4 No 
SUSPENSION ADVISORY 
I. J have ensonable grounds 10 believe ihal you were driving or were in physic:al conuol of a motor vehicle while under the influence of alcohol, drugs, 
01 olher intoxicating substances. You are required by law to Jake one or more evidenlillY testS to determine Ihe concenll'1ltion of alcohol or the 
presence of drugs or olher inlol{ icating subsu.nces in yOW' body. A fler S\Jbmiltin~ 10 the tesl(S) you may, when practical, at your own expense, have 
addilional tests mlldc by 11 pmon of your own clloosing. You do nol luive the rigllt to talk to a Illwyer before lII1cing nny evidenliltry ,cst! to determine 
Ihe alcohol con~enlnllion or presence of drugs or other intoxicating substanCeS in your body. 
2. I r you refuse 10 talee or complete any of Ihe offered tcslS pursuant to Sc:ction 18-8002, Idaho Code: 
A. You are subjcel to a civil penalry orlWo hundred fiftydollar1 (5250); .... '.' . 
B. Your Idaho driver's license or permit will be seized if you have it in your possession, and jf iI, is currenl and valid you will be issued a temponlry 
pennit. NOI1.rssidcnllicenses will not be seized and will be vDlid in Idaho for thiny (30) dnys {rom thc service ohhis notice of 5u~ion unlcs$ 
modilied or restricted by the court, provided the license is vDlid in the issuing state.l(you were operating a commerei:d molOr vehicle, nny 
temporary pennit issued will nol provide commercial driving privileges of any kind. . 
C. You havearigbtto submitll wrinen request within seven (7) days to Ute Magistrate Court of 1 'elL ~(..... County for a he:uing to snow 
cause why you refused to submit 10 01 complete evideDtiary tcsllng and will your driver's licrnse sbou not be s~pendcd. 
D. If you do nol r;qu~t a hearing or do not prevail 11 ihe hearing. thecoun Will SUSl4in the civil penal,/, and your license will be suspended with 
:Jbsolulely no driving privileges (Of one (I) year ir Ihis is yOUT rust relUsalj and two (2) )'enzs if this IS your Sc:<:ond refusal within Icn (10) yem. 
3. I f you I~"e and fail Ihe cvidentiary lest(S) pursuant to Section IS-SOOlA, ldaha Code: 
A. YOU( Idaho driver's license or permit will be seized if you have it in your po5SC5sion, pnd ifil is curren! and valid you will be issued u lemporary 
penni!. Non-resident Ii=cs will no! be seizcd and shall be valid in Idaho {OI lhiny (30) ~ys from the service of this nOlice of suspension, 
provided the license b vulid in the issuing sl4tc. If you were: operating 21 commercial mOlar vehicle;any temporury pennil issued will not provide 
commercial driving privileges orony kind. . • -.' • ... . . 
B. I will SeTVC you with thil NOTICE OF SUSPENSION thai becomes effective thirty days from the dale of service on this NOTICE. suspending 
your driver's license or privileges. If this is yuur tint failure ofan evidentiary· test your driver's license or driving privileges will be susprnded for 
ninety (90) days, with ~bsolutely no driving privileges durin~ the firsllhirty (30) days. You may request restricted driving privileges (or the . 
remaining sixty (60) days of the suspension. Restricted driVing privile~es will 1'101 Bilow you to operate a commercial motor vehicle. If this is nol 
your first failure ofan evidentiary lest within the illSt five (5) ycm. your driver's license or driving privileges will be suspended (or onc (I) year 
with absolutely no driving privileges of llIIy kind during Ihat period. 
C. You have the righl to DIl adminisU3live hearing on Ihe suspension bcfore Ihe IDAHO TRANSPORT A nON DEPARTMENT 10 show C3use why 
you {ailed the evidentiary tesl and wby your driver's license should not be suspended. The requcst must be made in writing and be received by Ihc 
departmenl within seve/l (7) calendar days from Ihe dote of service orlhis NOTICE 0'" SUSPENSION. You also h.ve the right 10 judical review 
o(thc Hearing Omccr~s.detision, 
4. If you become enrolled in and are a participanl in good standing in:l drug·court approved Ii)'tlicfitipremcfcouit arug courllll1d mentel heallh COur1 
coorcJirulling committee under the proviSions or chapter 56, title 19, Idaho Code. you shall be eligible for restrieled noncommercial driving privileges 
(or (he purpose of g~ltinll to and from work, school or an alcohol treatmenr program, which may be granled by the presiding judge o( Ihe drug court, 
provided lhal you have served a period ohbsolule suspension of driving pnvilegcs oht I~t fony five (4S) days, llull an ignilion inlerloclc device is 
Installed on each orlhe molot vehicles o:wned at operated, or both, by you and that you have shown proof offilWlci31 responsibility. 
THIS SUSPENSION FOR FAILURE OR REFUSAL OFTHE EVIDENTIARY TEST(S) IS SEPARATE 
FROM ANY OTHER SUSPENSrON ORDERED BY THE COURT. 
- PLEASE REFER TO THE BACK OF THIS SUSPENSION NOTICE FOR MORE INFORMATION-
NOTICE OJ: SUSPENSION: "loa hne (.11ed tlse CYflfrad.ry ItSt(s).10trr 
dftYfn. prtYi'ics art limby uu,cicw pn";' abo¥f. COlD_SIC", r/llrty (30) dl)'ll ,. ~'--:.~-'."" ~-."-, ......,:...-- - .:-. ..,' ,..-. • ....- --. ~"'-' . . '"""1.  
(rom rb d .• ".,,,"'c.orlkls Nufer. 'f. blood oruri/lll ICSl wu .dmillb~,cho . , •.. Da.te o.f~~I~e·1 D -( 0 "; 101. . ' . _ .. ~j 
depamn01& may 5a'VC' NotlCt1 aJSaJ~ upon reedpc af lhllftl n::rW1I. . , ,. . 
ThIs Section Provide, Temporary Driving Privileges. 
(If the drlvuWls apenllng a com"'an:laJ vahlcle,lh" patmll Will not provIde CGII'lmareilil ctrMng prlvtllg .. of any kind.) 
Ir I~ chi. pemUa "",IS \he ame driYin rmridion.1IICf privUeaa III tbclsc IIfWIICd by Ibe Ilccnselpnmn .eized (ItRtJlt u IDdIClltd aben). ami slWl ~ 
valid ror milt)' (30) dIys rrom 1M cbIe you Il'Ue served this Noda Il/SwpnukIn r« riM at 1!/bs;a.I of'the evidc"Ii&t)o lat{s). unfeD it iJ ancdcd onuvku d 
~~~~ ~ .~ 
Permit'ssued? 'AJ Yes 0 No Ucense SUmandlntd7 ~ Yes 0 Nf) 
A pe not Issued: Suspencled D Nolin P 0 E~red C Issued by Ano\her JUrtsdidJon 0 Noc Ucensed 
r¥,l ':~,. , ... " . aCT 152009 fTDRfCD 
PfnIl Copy 10 Cou1 (1I1~1 Goldenrod Copy to ort.« 
. • •• • •••• \. \# ••• 1. I \','1 .'i, . ..... . (;"·flr~n t.:llC""l'If .. "· ... ·" \\.' ,,, ...... .. .. . .... . . 
·0-119 03 
11/04/2009 89:26 2688828759 
SIEBE LAW OFFICES 
JAMES E. SIEBE, ISBN 2362 
202 E. Second Street 
P.O. Box 9045 . 
Moscow, ID 83843 
Phone: (208) 883-0622 
Fax: (208) 882-8169 
SIEBE LAW OFFICES 
STATE OF IDAHO TRANSPORTATION DEPARTMENT 
PAGE 82/63 
IN TIlE MA ITER OF THE 
SUSPENSION OF TIm 
DRJVERtS LICENSE OF: 
Licensel1dentification: KA125083K 
MARKE. JOHNSON 
File No. 648A01629188 
REQUEST FOR 
ADMINISTRATIVE HEARING 
(IN RE: DISQUALIFICATION) 
Co.MES NOW Respondent, Mark B. Johnson) by and through his attorney 
of record, and hereby requests an administrative hearing on the proposed 
disqualification of Respondent's commercial driving privileges. In making this 
request, Respondent reserves any objections he may have to such proceeding under 
the Idaho Code, the United States and Idaho Constitutions, and the Idaho Rules of 
Evidence. 
Additionally, Respondent objects to the Notice of Disqualification 
referenced herein in that it was filed before a requested adjudication of the 
proposed Administrative License Suspension. 
REQUEST FOR ADMlNISTRt\TlVE HEARING (IN RE: J)JSQUALlFfCATTON)·J 
0120. 04 
.. 
11/134/2669 69:26 2688829769 SIEBE LAW CFFICES PAGE 133/63 
Respondent's date of birth is  Respondent's date of 
arrest was October lOt 2009. Respondent can be reached c/o James E. Siebe at 
(208) 883-0622 during normal daytime hours. 
RESPECTFULLY SUBMITfED this f- day of November, 2009. 
SIEBE LA W OFFICES 
C~RTIFrCATE OF SERYICE 
I hereby certify that on the 1-day of November. 2009, I served a true and 
correct copy of the foregoing document by the following method, addressed to the 
following: 
Driver Services 
Idaho Transportation Department 
P.O. Box 7129 
Boise, ID 83707-1129 
[ ] U.S. Mail 
[ ] Hand Delivered 
[~si:mjJe to: (208) 332·4124 
[ ] Overnight Mail 
REQUEST FOR ADMrNlSTRA TIVE HEARING (IN • ISQUALtFICATION) -2 
0121 05 
11/04/2009 09:20 2088828769 SIEBE LAW OFFICES 
SIEBE LAW OFFICES 
202 E. SECOND STREET· P.O. BOX 9045 
MOSCOW, IDAHO 83843 
PHONE: (208) 883-0622 FAX: (208) 882-8769 
FACSIMILE TRANSMISSION 
o Urgent 0 For Review [J Please Reply 0 Please File 
Date: I November 4,2009 I Pages Sent (including cover sheet): J 3 
Sent to facsimile number: I (208) 332-4124 
Please deliver to: I Driver Services 
RE: MARK E. JOHNSON 
File No. 648A01629 1 88 





If you do not receive aU pages or they are unclear, please call the above listed number. 
17u bJjllmlttthll ~l1f4/1m1 Is dds ftCl/11J1/4 & ctm/1itlltir:J Illfill'fff«tilm ()T IltIflrney "'DrA prt><llld Of IJ#h 
ant/Is for tire ~ 1l3C (111M IntouI4Ii rt.t:lplC#l ~d nlHmt. AII1 readblt. dbelms~ flf4, IW rqmllctUm pI t/Ja 
co_J:icatim ~Q til ... '" tfI4 /JlWUiU nttIp/Qu Is F()1lJAltI!tl. ljJt»l/J1IVfr ruei:wul mil CtJ~""*,, 111 f!JTtJF. 
pw.:.~ Rori.b it; fIf dill! ", .. ,,1m' ,,~l~d}ltl/ld ret1JJ'R t1te CDl1flfuUliCBtion tfltu WII u..s:. mrril. 
PAGE En/03 
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IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P,O, Box 7129 
Boise ID 83707-1129 
JOHNSON, MARK !WGENE 
3738 16TH ST 
LEWISTON ID 83501 
PHONE: (208) 334-8736 
NOVEMBER 06. 2009 
LIC/IDENT NO: 
FILE NUMBER: 64SA01629188 
.DATE OF BIRTH:  
REQUEST FOR HEARING RECEIVED 
~B8f334.8735 
dmv.idaho.gov 
THB IDAHO TRANSPORTATION DEPARTMENT HAS RECEIVED YOUR REQUEST FOR AN 
ADMINISTRATIVE HEARING FOR; 
COL ALS BAC .OS+.DRUGS/INTOX SOBS I.C. 49-335.(2) . 
THB CASB FILE HAS BEEN RliJFERRBD TO OUR HEARING SECTION FOR SCHEDULING. 
YOU WILL BE NOTIFIED AT A LATER DATE OF THE TIME AND INFORMATION 
REGARDING THE SCHEDULED HEARING. IN THB MEANTIME, IF YOUR PRIVILBGES 
ARB CURRENTLY WITHDRAWN. YOU WILL HAVE NO DRIVING PRIVILEGES. AS THB 
WITHDRAWAL WILL NOT BB STAYED. 
CC:ATTORNBY JAMBS B SIEBB 
....... ·";·:.Yl·;D. 
FORM 021 50047 
0123 07 
NOV-II-2009(WEO) 11:48 HOWELL & VA I L. LLP (FAX)20a 3311704 P.001/005 
IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • PO. Box 7129 
Boise 10 83707-1129 . 
(208) 334-8735 
dmv.!daho.gov 
Date: November 11,2009 
~EUGENEJOHNSON 
c/o James E. Siebe, Atty 
PQBox9045 
Moscow, ID 83843 
LiclIdent No.: 
File No.: 648A01629188 
Date of Birth:  
NOTICE OF1'RLEPRONE HEARING 
A hearing wil J be held pursuant to your request regarding the suspension or disqualification of 
your driving privileges for the reason set out in the Notice of Disqualification dated October 19, 
2009. 
The hearing will be conducted by telephone conference call on December 1. 2009 at 11 :00 a.m. 
(mountain time), The telephone call will be placed to: 
(X) your attorney: Jw.nes E. Siebe, AHy 
at telephone #: (208) 883~0622 
1f this telephone number is incorrect or none is listed, immediately contact Evelyn at (208) 
336-3331, extension 3. If you (ail to provide a telephone Dumber, it will be concluded that 
YOll failed to appear at the hearing. Failure to appear will result in, a determination being 
made in your absence. 
The hearing officer presiding at the hC3ringwUl be: 
Michael B. Howell 
380 South Fourth SlIee!, Sillto 104 
Boise, lD 83702. 
The hearing will be conducted according to the provisions of Title 67, Chapter 52, Idaho Code, 
and the rules ofpraclice and procedures of the Idaho Transportation Department. This hearing 
provides you or your attorney an opportunity to appeal on your behalf. If you need further 
assistance, please call (208) 336-3331. 
012408 
NOV-Il-c009(blED) 11:48 HOIVUL & VAIL. LLP (FRX)20B 3311704 P. 002/006 
IDAHO TRANSPORTATION DEPARTMENT 
Driver Services· P.O. Box 7129 
Boise 10 83707-1129 
(208) 334·8735 
dmv.idaho.gov . 
November 11, 2009 
MARK EUGENE JOHNSON 
3738 16th St. 
Lewiston, JD 83501 
D
SHOW CAUS 8 LaTTER GRANTING HEARING EXTENSION 
THE DEPARTMENT RECEIVED YOUR HEARING REQUEST TN A TIMELY MANNER 
AND FORWARDED THE REQUlRED DOCUMENTS TO THE HEARJNG OFFICER. 
PURSUANf TO IDAHO CODE §49-326(4) THE HEARING OFFICER HAS GRANTED A 
TEN (1 0) DAY EXTENSION, BEYOND THE TWENTY (20) DAYS REQUIRED BY 
. STATUTE, OF THE HEARING DATE DUE TO: 
o DRNER'S/ATTORNEYDATES OF AVAlLABlLlTV 
W A CONFLICT WITH 'ms HEARING OFFICER'S SCHEDULE 
o OTHER: 
THIS EXTENSION SHALL NOT OPERATE AS A STAY OF THE DJSQUALIFICATION. 
THE HEARING WILL BE CONDUCTED ACCORDING TO THE PROVISIONS OF TITLE 
67, CHAPTER 52, IDAHO CODE. AND THE RULES OF PRACTICE AND PROCEDURES 
OF THE IDAHO TRANSPORTATlON DEPARTMENT. TInS HEARING PROVlD.ES YOU 
OR YOUR ATIORNEY AN OPl?ORTUNTIY TO APPEAL ON YOUR BEHALF. IF YOU 
NEED FURTHER ASSlSTANCE, PLEASE CALL EVELYN AT (208) 336-3331. extension '3. 
L"3 IJ----




IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O. Box 7129 
Boise 10 83707~1129 .. .... ; ." . .. ..... . , .... ' .. : .... . (208) 334·8735 dmv.idaho.gov 
(208) 334-8736 
PAGE 1 
D R I V E R L I C B N S ERE COR D 11/06/2009 
FOR: 
JOHNSON I MARK EUGENE 







CITN 04/27/98 EM MISC LOC:WASHINGTON 
ISSUE: TYPE: DL 
 CLASS: A -TNH 
8 OPR STATUS: VALID 
12/30/2012 CDL STATUS: VALID 
DRV TRAIN: YES 
CLS DOC # 
CONY 05/08/98 GLTP PTS: 0 CRT: CMV AO0140166 
FINE: 0.00 COSTS: 0.00 JAIL DAYS: 0 PROBATION: 0 BAC: • 
MFLM 07/17/98 COLIS REC. INFORMATION A00140166 
SUSP 01/10/99 ALSOB+ORDRUG TO 04/10/99 REIN 04/10/99 OPR 807000796349 
TO 04/10/99 REIN 04/10/99 CDL 
MFLM 983498013 
sosp 01/11/99 001 CSUS TO 07/10/99 REIN 07/10/99 OPR 807M9815112 
TO 07/10/99 REIN 07/10/99 CDL 
MFLM 991313016 
L314 01/14/99 REQOlREMENTS/RDP 000000000000 
MFLM 01/20/99 MICROFILM. FILE: - FE:~.'l.f~~P:i~ 'lz/J u n: u 'l~: ........ A00194810 
L315 02/08/99 COVER 
LOSO 04/08/99 REINSTATEMENT 






IDAHO TRANSPORTAT ION DEPARTMENT 
Driver Services 0 P.O. Box 7129 
Boise ID 83707-1129 
(208) 334-8735 
dmv. idaho.gov 
.. ' '. .. . 
S0047-IA 
REQUESTED BY: 
DRIVER LIe ENS 
FOR: 
JOHNSON, MARK EUGENE LICENSE NO: 














10 , 83501 EXPIRES: 
DEse 
-- -------- --
RLP REINSTATE FILE 
DUI LOC:BOISE 
GLTP PTS:O CRT:BOISE 
COSTS: 17. 50 JAIL DAYS: 6 
COURT RESTRICTED LICENSE 
SR22/FEE REQUIRE 
(208) 334- 8736 
PAGE 2 
E R E C 0 RD 11/06/2009 
 ISSUE TYPE: DL 
 CLASS: A -TNH 
12/22/2008 OPR STATUS: VALID 
12/30/2012 CDL STATUS: VALID 
DRV TRAIN: YES 




PROBATION: 720 BAC: .00 
A00245565 
807M981S112 
MFLM 07/06/99 MICROFILM FILE - FEE, .PAID s }o~ , .. l- ... /' , A0025B783 
LOS1 07/09/99 SR- 22 REINSTATE 807M9B151l2 
L99A 09/02/08 HM BKGRND CHK #2 450000000000 
COMM 10/14/08 TSA: 10/11/2008 BGC RESULT: 0 BY: 10022 DIN4 000000000 
L99D 10/14/08 HZ TSA CL&AR RCD 000000000000 
COMM 12/22/0B 10-YEAR CHECK: ID* 000000000 
CONTINUED 
..... u .. ;. " .... . 





IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • PO. Box 7129 
Boise 10 83707·1129 
. . ....... , . ~ 
DRIVER L ICE N S E R E C 
JOHNSON I MARK EUGENE LICENSE NO: 














R D 11/06/2009 
ISSUE TYPE: DL 
CLASS: A -TNH 
OPR STATUS: VALID 
CDL STATUS: VALID 
DRV TRAIN: YES 
CLS 
COMM 10/19/09 STOP 78 DELETED BY: 50046 (DL) 10/15/2009 
L027 10/19/09 ADMIN HEAR CASE , . 648000032524 
L196 10/19/09 DIS/FAIL BAC 
L02N 10/20/09 TELEPHONE HEARNG 
L02M 11/02/09 +TlME FOR EVDNCE 
PEND 11/09/09 ALS08+0RDRUG 
PEND 11/09/09 CDLALS08 +DRG 
LICENSE IN FILE 
TO 02/07/10 





l< I'; c: 0 I" " CDL 
MFLM A01629188 











IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O. Box 7129 
Boise ID 83707-1129 






JOHNSON, MARK EUGENE LICENSB NO: ISSUE TYPE: DL 






BIRTH DATE:  
ISSUED: 12/22/2008 
EXPIRES: 12/30/2012 
CLASS: A -TNH 
OPR STATUS: VALID 
CDL STATUS: VALID 
DRV TRAIN: YES 
CLS DOC # 
POINTS ASSESSED ARE FOR DEPARTMENTAL USE ONLY, IN DETERMINING SUSPENSIONS 
FOR POINTS OR HABITUAL VIOLATIONS. 
*** ACTION PENDING *** 
*.* ACTION PENDING *** 
END OF EXISTING RECORD 
AS AN EMPLOYEE OF THE TRANSPORTATION DEPARTMENT, I AM AN 
OFFICIALLY APPOINTED CUSTODIAN OF DRIVING RECORDS. I 
HEREBY CERTIFY THE FOREGOING IS A TRUE AND CORRECT COpy 
OF THE ORIGINAL DRIVING RECORDS OF THIS DEPARTMENT. 
• •• t j,v: l.l. .. .J.. ...... ~" \I Jl_ 
NOVEMBER 06,,2009 '. . (LWJ:),.. 
...... ~. .... WOo""' .. J. ,:;:. • .. .... I ,j "*. ~---'=-=""""T-::=:';';~=-:"':'::::"'---~--::-
I~SUEJ): 12/:::!/~~'.!'ODI RIVER RECORDS 
SECTION 49-203 IDAHO CODE PROHIBITS THE RELEASE OF PERSONAL INFORMATION 
CONTAINED IN DRIVER LICENSE RECORDS TO UNAUTHORIZED PARTIES, WITHOUT THE 
EXPRESS WRITTEN CONSENT OF THE INDIVIDUAL THE INFORMATION PERTAINS TO. 
*·*END OF DLR PRINT*** 
........ - ...... f ·.1 A. ••• 
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IN THE IDAHO TRANSPORTATION DEPARTMENT 
In the Matter of the 
Driving Privileges of 
MARK EUGENE JOHNSON, 
License No.
STATE OF IDAHO 
File No. 648A01629188 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW AND 
PRELIMINARY ORDER 
THIS MATTER came on for hearing on December I, 2009, by 
telephone conference. The respondent participated in the hearing 
through his attorney, James E. Siebe. 
The Hearing Examiner, having heard the testimony of the 
driver, having taken official notice of the records of the 
Department, and having considered the matter herein, and being 
advised in the premises and the law, makes the following: 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 
I. 
Respondent holds a Class A, B or C driver's license. 
II. 
Records of the Department, which records were introduced and 
received in eVidence, demonstrate that while driving a non-commercial 
motor vehicle, respondent failed a test to determine the driver's 
alcohol concentration administered by a Nez Perce County Sheriff 
Deputy on October 10, 2009, in Nez Perce County, State of Idaho. 
III. 
Pursuant to I.C. §l8-8002A, the driver timely applied for an 
administrative hearing on the Notice of Suspension given to him on 
October la, 2009, and an administrative hearing was scheduled for the 
Administrative License Suspension pursuant to that section, but no 
stay of suspension was issued. 
IV. 
Issues concerning the circumstances leading up to the 
driver's initial stop, arrest, breath test administration and the 
issuance of the Administrative License Suspension are not before this 
hearing examiner in this matter. 
FINDINGS OF FACT, ETC. - 1 
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V. 
Idaho Code, Section 18-8002A provides for the penalties 
associated with the failure of a blood alcohol test but is not 
intended to be all inclusive of all consequences that may result from 
an arrest for driving under the influence or for the failure of a 
blood alcohol test. The Idaho Code and the regulations of the 
Department of Transportation contain other civil consequences for 
such action. 
VI. 
Idaho Code, Section 49-335(2), provides that a person is 
disqualified from operating a commercial motor vehicle for a period 
of one year if the person refuses to submit to or submits to and 
fails a test to determine the driver's alcohol, drug or other 
intoxicating substances concentration while operating a motor 
vehicle. 
VII. 
Idaho Code, Section 49-335(2) was modified by the state 
legislature to subject a commercial driver to a disqualification if 
the person refuses to submit to or submits to and fails a test to 
determine the driver's alcohol, drug or other intoxicating substances 
concentration while operating a motor vehicle whether driving a 
commercial vehicle or not, effective July 1, 2007. Prior to July 1, 
2007, such disqualification was limited to those who refused a blood 
alcohol test. Prior to July 1, 2005, that consequence was limited to 
those driving a commercial vehicle. 
VIII. 
The modification of Idaho Code, Section 49-335(2) was 
effective prior to the driver'S arrest for driving under the 
influence and his agreeing to submit to a test of his breath, giving 
him statutory notice of the additional possible consequence prior to 
his actions which resulted in his disqualification. 
IX. 
The disqualification of the driver's commercial driving 
privilege,s is a consequence unique to commercial drivers that 
resulted from his failure of the breath test and is in addition to 
FINDINGS OF FACT, ETC. - 2 
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any consequences contained in Idaho Code l Section l8-8002A. 
X. 
A disqualification of commercial driving privileges pursuant 
to Idaho Code, Section 49-335 is separate and distinct from any 
suspension entered by a court or administrative agency. 
Disqualification of commercial driving privileges is always related 
to and triggered by other actions, convictions or groups of 
convictions. 
XI. 
The Administrative License Suspension proceedings as set 
forth in Idaho Code, Section 49-8002A are separate and distinct from 
and not relevant to the disqualification of commercial driving 
privileges. 
XII. 
The requirements of notice and the procedure set forth in 
Idaho Code, Section 18-8002A are not affected by or modified by Idaho 
Code l Section 49-335(2), and there is no additional notice 
requirement to the statutory notices set forth in Section 18-8002A as 
a result of the additional consequences for commercial drivers in 
Section 49-335 (2) . 
XIII. 
Idaho Code, Section 49-335(2), provides that a person is 
disqualified from operating a commercial motor vehicle for a period 
of one year if the person refuses to submit to or submits to and 
fails a test to determine the driver's alcohol, drug or other 
intoxicating substances concentration while operating a motor 
vehicle. 
XIV. 
Idaho Code, Section 49-335(2), provides that a person is 
disqualified from operating a commercial motor vehicle for a period 
of one year if the person refuses to submit to or submits to and 
fails a test to determine the driver's alcohol, drug or other 
intoxicating substances concentration while operating a motor 
vehicle. 
FINDINGS OF FACT, ETC. - 3 
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XV. 
IDAPA 39.02.70, regulations of the Department of 
Transportation preclude the issuance of a restricted permit to 
respondent for commercial driving. 
PRELIMINARY ORDER 
Based upon the Findings of Fact and Conclusions of Law 
entered herein the hearing examiner enters the following preliminary 
order subject to the terms and conditions set forth in Appendix A, 
which is attached and made a part of this document; 
That MARK EUGENE JOHNSON is disqualified from operating a 
commercial motor vehicle for a period of one year pursuant to the 
provisions of Idaho Code. His class D privileges shall not be 
affected. The respondent shall not be allowed entry into the 
restricted license program for commercial driving. 
DATED this 18th day of December, 2009. 
MICHAEL B. HOWELL 
Hearing Examiner 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY' that on the 18th day of December, 2009, I 
mailed a true and accurate copy of the foregoing FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND PRELIMINARY ORDER by depositing the same in 
the United States mail, postage prepaid, addressed to: 
MARK EUGENE JOHNSON 
c/o James E. Siebe, Atty 
PO Box 9045 
Moscow, ID 83843 
FINDINGS OF FACT, ETC. - 4 
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THIS IS A PRELIMINARY ORDER OF THE HEARING OFFICER. It can and will become final 
without further action of the Hearing Officer unless any party petitions for reconsideration to the Hearing 
Officer issuing this Preliminary Order or petitions for review to the Director. 
Any party may file a petition for the Hearing Officer's reconsideration of this Preliminary Order within 
fourteen (14) days of the service date of this Order. The Hearing Officer issuing this Preliminary Order will 
dispose of the petition for reconsideration within twenty-one (21) days of its receipt, or the petition will be 
considered denied by operation of law. See section 67-5243(3), Idaho Code. (Parties should not combine a 
petition for reconsideration to the Hearing Officer with a petition for review to the Director. If a party wishes 
to petition the Director after receiving a ruling from the Hearing Officer on a petition for reconsideration, the 
petition to the Director should be filed according to the following provisions.) 
Within fourteen (14) days after: 
(a) the service date of this Preliminary Order, 
(b) the service date of the Hearing Officer's denial of a petition for reconsideration from this 
Preliminary Order, or 
. (c) the failure within twenty-one (21) days of the Hearing Officer to grant or deny a petition for 
reconsideration from this Preliminary Order, any party may in writing petition for review or take exceptions to 
any part of this Preliminary Order and file briefs in support of the party's position on any issue in this 
proceeding to the Director. Otherwise, this Preliminary Order will become a Final Order of the Department. 
If any party petitions for review before or takes exceptions to this Preliminary Order to the Director, 
opposing parties shall have twenty-one (21) days to respond before the Director to the petition for review or 
exceptions. Written briefs in support of or taking exception s to this Preliminary Order shall be filed with the 
Director. The Director may review this Preliminary Order on its own motion. 
If the Director reviews this Preliminary Order, the Director shall allow all parties an opportunity to file 
briefs in support of or taking exceptions to this Preliminary Order and may schedule oral argument in the matter 
before issuing a Final Order. The Director will issue a Final Order within fifty-six (56) days of receipt of the 
written briefs or oml argument, whichever is later, unless waived by the parties or for good cause shown. The 
Director may remand the matter to the Hearing Officer for further evidentiary hearings iffurther factual 
development of the record is necessary before issuing a Final Order. 
Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this Preliminary Order becomes final, any party 
aggrieved by the Final Order or Orders previously issued in this case may appeal the Final Order and all . 
previously issued Orders in this case to district court by filing a petition in the district court of the county in 
which: 
(a) A hearing was held, 
(b) The final agency action was taken, 
(e) The party seeking review of the Order resides, or 
(d) The real property of personal property that was the subject of the agency action is located. 
The appeal must be filed within twenty-eight (28) days of this Preliminary Order becoming final. See 
section 67-5273, Idaho Code. The filing of an appeal to district court does not itself stay the effectiveness or 
enforcement of the Order under appeal. 
APPENDIX A 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 






STATE OF IDAHO ) 




Case No. CV -09-01066 
ORDER ON APPEAL 
The petitioner has filed a Petition for Judicial Review in which he seeks a review of 
the Notice of Disqualification dated October 19, 2009, effective November 9, 2009, by the 
Idaho Transportation Department. Good cause appearing, it is ORDERED: 
(1) The transcript of the hearing before the Idaho Transportation Department shall 
be lodged with the Court by April 7, 2010; 
(2) Petitioner's opening brief shall be filed and served no later than May 7, 2010; 
(3) Respondent's brief shall be filed and served no later than May 28, 2010; 
(4) Petitioner's reply brief, if any, shall be filed and served no later than June 18, 
2010; and 
ORDER ON APPEAL - 1 
(5) Oral argument will be heard commencing at 4:30 P.M. on June 21, 2010, in 
Courtroom #3 of the Latah County Courthouse. 
DATED thisJ..~ ~ of March 2010. 
CERTIFICATE OF SERVICE 
I do hereby certify that a full, 
true and correct copy of the foregoing 
ORDER ON APPEAL was mailed to: 
EDWIN L. LITTENEKER 
ATTORNEY AT LAW 
PO BOX 321 
LEWISTON, ID 83501 
JAMES E. SIEBE 
ATTORNEY AT LAW 
PO BOX 9045 
MOSCOW, I~843 
on this ~y O~010. 
ORDER ON APPEAL - 2 
District Judge 
0136 
Edwin L. Litteneker 
Special Deputy Attorney General 
Idaho Transportation Department 
322 Main Street 
PO Box 321 
Lewiston, Idaho 83501 
Telephone: (208) 746-0344 
Facsimile: (208) 798-8387 
ISB No. 2297 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
MARK EUGENE JOHNSON, 
Petitioner, 
vs. 















Case No. CV-2009-1066 
NOTICE OF ESTIMATE 
OF TRANSCRIPT COST 
COMES NOW Edwin L. Litteneker, Special Deputy Attorney General, and files with the 
Court the Estimated Cost of the Transcript from the Administrative Hearing held on December 1, . 
2009, as attached. 
DATED this 1/ day of March, 2010. 
NOTICE OF ESTIMATE 
OF TRANSCRIPT COST 1 
Edwin L. Li tteneker 
Special Deputy Attorney General 
0137 
I DO HEREBY CERTIFY that a true 
And correct copy of the foregoing 
Document was: 
~ Mailed by regular first class mail, 
And deposited in the United States 
Post Office 
__ ' _ Sent by facsimile and mailed by 
Regular first class mail, and 
Deposited in the United States 
Post Office 
__ Sent by Federal Express, overnight 
Delivery 
Hand delivered 
To: James E. Siebe 
Siebe Law Offices 
202 E. Second Street 
Moscow, Idaho 83843 
Edwin L. Litteneker 
NOTICE OF ESTIMATE 




EDWIN LITTENEKER, ESQ. 
Attorney at Law 
P.O. Box 321 
Lewiston, ID 83501 
March 29, 2010 
RE: Mark Eugene Johnson; C.D.L. Disqualification #648A01629188 
A.L.S. Date of Hearing; December 1, 2009 
Dear Mr. Litteneker: 
Per the request of the Supervisor of Driver Records, 
Hal Putnam, we are hereby providing you with an 
estimate of the transcription costs in the above 
entitled matter. 
Cost of preparing an original plus two copies from the 
cassette tape provided by the state, with an estimated 
length of 17 minutes is: 
$135.00 
Delivery time is 10 working days from the date that we 
receive written authority to proceed from Pet±tioner's 
legal counsel. Petitioner's payment must be received 
prior to delivery of the transcript. 
Thank you.· 
Sincerely, 
HE'D. RI~C~. ~~ J.R.~E.POP.~T. ING 
,\- c:9' V _.~ 
~~~d~i~~---
cc: Hal Putnam 
J'et'W1t tie~! eQ{I(jf(aJ(f't;j.ffita 1978 
POST OFRCE BOX 578 
BOISE, IDAHO 83701 
208-336-9208 
0139 
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Edwin L. Litteneker 
Special Deputy Attorney General 
Idaho Transportation Department 
322 Main Street 
PO Box 321 
Lewiston, Idaho 83501 
Telephone: (208) 746-0344 
Facsimile: (208) 798-8387 
ISB No. 2297 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 





) NOTICE OF FILING TRANSCRIPT 





COMES NOW Edwin L. Litteneker, Special Deputy Attorney General, and files with the 
Court the original of the Transcript in the Matter of the Driving Privileges of Mark Eugene 
Johnson from the Idaho Transportation Department Commercial Driver's License 
Disqualification Hearing held on December 1,2009. 
DATED this lq day of April, 2010. Be fI.f}JI 
Edwin L. Litteneker 
Special Deputy Attorney General 
NOTICE OF FILING TRANSCRIPT 1 
0.140' 
I DO HEREBY CERTIFY that a true 
And correct copy of the foregoing 
Document was: 
~ Mailed by regular first class mail, 
And deposited in the United States 
. Post Office 
__ . Sent by facsimile and mailed by 
Regular first class mail, and 
Deposited in the United States 
Post Office 




James E. Siebe 
Siebe Law Offices 
202 E Second Street 
Moscow, Idaho 83843 
0tlJ 21 day of April, 2010. 
~f~ 
Edwin L. Litteneker 
NOTICE OF FILING TRANSCRIPT 2 
0141 
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CASE NO 
ZOIOHAY -3 AHS: 19 
SIEBE LAW OFFICES 
JAMES E. SIEBE, ISBN 2362 
202 E. Second Street 
. CLERK OF DiSTRICT COURT 
LATAH COUflTV 
By_ .. _ .. __ _________ DEPUTy· 
P.O. Box 9045 
Moscow, 1083843 
Phone: (208) 883-0622 
Fax: (208) 882-8769 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
MARK EUGENE JOHNSON, 
Petitioner, 
VS. 






) Case No. CV-2009 ... 1066 
) 
) . MOTION FOR EXTENSION 







COMES NOW. Petitioner, -by and through his attorney of record, and 
hereby requests that the Court reset the deadlines for briefing and arguing 
the above-referenced matter based on the following: 
On March 24, 2010, the Court issued' an oral order, followsc,i by a 
written order of the same date, which was mailed to both parties on April 9, 
2010. Said order specified that the transcript of the Administrative License 
Suspension (hereaf!:er called ALS) hearing was to be lodged no later than 
AprH 1, 2010, that the opening brief by Petitioner was to be fired no later 
MOTION FOR EXTENSION OF TIME -1 
1 
Apr3010p4:35p Siebe Law 5-2500 p.3 
6a!30/2B18 15:58 2088SZ SIEBE LAW OFFIr PAGE 1:)5/06 
than May 7, 2010, and provided for respondent's brief, as well as reply 
briefs, specified periods of time thereafter. Oral argument was scheduled 
for June 21, 2010. 
Subsequent to the hearing, an estimate was apparently received by 
Ed litteneker on March 31, 20,10, and mailed to Petitioner's counsel on 
said date. The undersigned's office received the same on April 27 2010. 
He was able to review that for the first time on April 5, 2010, given that he 
was involved in a two (2) week long federal criminal jury trial in Coeur d' 
Alene, and he sent a check for preparation of said transcript on April 6, 
2010. As of Thursday, April 29, 2010, he had not yet received the 
transcript, although he was informed by telephone in a conversation with 
Mr. Litteneker that the latter had received it on that date and would be 
mailing it with an expected receipt date of April 30, 2010 or May 1, 2010. 
Counsel for Petitioner is currentfy scheduled to leave May 21 2010, far 
a trip to Montana, returnrngMay 7,2010. Even if he were to remain home, 
he doubts that he could adequately complete briefing the matter in that 
timeframe. 
In support hereof, counsel has contacted Ed Litieneker, attorney for 
the respondent, who communicated to him that he has no objection to said 
extension of time. 
MorrON FOR EXTENSION OF TIME -2 
0143 
Apr 3.0 10,04:35p Siebe Law 0 765-2500 pA 
84/30/2816 15:58 2BB88~ SIEBE LAW OFFI. PAGE 06/B5 
WHEREFORE, counsel respectfully requests that the dates in said 
matter be readjusted to allow for an additional three (3) weeks for filing the 
Petitioner's brief and subsequently three (3) additional weeks for the 
response and reply briefs. Counsel also requests that the oral augment 
date of June 21,2010 1 be vacated and reset accordingly. 
Oral argument and leave to adduce testimony is hereby requested if 
the Court is not otherwise disposed to grant this motion. 
DATED this ~ day of April, ·2010. 
CERT 
.1 hereby certify that on the ---:;~ 
correct copy of the foregoing d 
to the foUowing: 
Edwin L. Utteneker 
Special Deputy Attorney General 
Idaho Transportatjon Department 
322 Main Street 
Lewiston, ID 83501 
MOTION fOR EXTENSION OF TIME wJ 
r J U.S. Mail 
[ ] Hand Delivered 
r ] Overnight MaiJ 
[vfFa6Simile to: (208) 798-8387 
0144 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 













This matter having come before the Court pursuant to Petitioner's Motion 
for Extension of Time, there being no objection from respondent, and good cause 
appearmg, 
IT IS ORDERED that the briefing deadlines set forth in the Order on Appeal 
entered on March 24, 2010, be extended as follows: 
(1) Petitioner's opening brief shall be filed and served no later than May 28, 
2010; 
(2) Respondent's brief shall be filed and served no later than June 18, 2010; 
(3) Petitioner's reply brief, if any, shall be filed and served no later than July 
9, 2010; and 
ORDER GRANTING EXTENSION OF TIME - 1 0145 
(4) Oral argument will be heard commencing at 4:00 P.M. on July 14, 2010, 
in Courtroom #3 of the Latah County Courthouse. 




CERTIFICATE OF SERVICE 
I hereby certify that on the If::1day of May, 2010, I served a true and 
correct copy of the foregoing document by the following method, addressed to the 
following: 
Edwin L. Litteneker 
P.O. Box 321 
Lewiston, ID 83501 
James E. Siebe 
SIEBE LAW OFFICES 
202 E. Second Street 
Moscow, ID 83843 
__ DB. Mail 
___ Hand Delivered 
___ Overnight Mail 
----='-- Facsimile (208) 798-8387 
__ D.S.Mail 
__ Hand Delivered 
_----: Overnight Mail 
~Q8 882-8769 
C~P .~/..o::::/:::::::::-r-
ORDER GRANTING EXTENSION OF TIME - 2 
0146· 
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SIEBE LAW OFFICES 
JAMES E. SIEBE, ISBN 2362 
202 E. Second Street 
P.O. Box 9045 
Moscow,ID 83843 
Phone: (208) 883-0622 
Fax: (208) 882-8769 
SIEBE LAW n.-.--r".--r PAGE 02/05 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAI-:IO, IN AND FOR THE COUNTY OF LATAI-I 
, . 
MARK EUGENE JOHNSON, 
Petitioner, 
VS. 

















Case No. CV-2009-1066 
MOTION FOR ADDITIONAL 
EXTENSION OF TIME 
FOR FILING BRIEF 
C01\tfES NOW, Petitioner, by and through his attorney of r.ecord, and 
respectfully requests an additional am.ount of time for filing the Petitioner's Brief 
in this matter, on the grounds and for the reasons that when counsel finally had an 
opportunity to review the file, he learned that the transcript of the Administrative 
License Suspension hearing made in this matter was never prepared. Rather, the 
transcript that was prepared was for the commercial driver's license 
disqualification hearing. The notice of estimated transcript cost did not m.ention 
MOTTON FOR ADDITIONAL EXTENSION OF TIME FOR FILING BRIEF-l 
0141 
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the title of said hearing, and as counsel set forth in his prevlOUS Motion for 
Extension of Time, he received the estimate while he was involved in a federal trial 
in Coeur d' Alene and made arrangements to pay the transcript through his .Nloscow 
secretary. Counsel's office received the transcript, and made a request for 
extension as set forth in the Motion for Extension of Time dated May 3, 2010. 
Counsel previously researched relative to the brief due today which included 
legal issues dealing with conduGt of ALS heaTings in general and the 
administrative disqualification hearing held in this particular case. The fifth issue 
(in the draft of the brief it is 'denominated as the. first issue) was whether or not 
Petitioner was adequately observed for 15 minutes as set forth in the SOPs issued 
by the Idaho Transportation Department through the IDAPA procedure, before a 
SAC test was administered. 
Counsel prepared a narrative argument relative to the same and early this 
morning was in the process of looking for the transcript of the ALS hearing which 
occurred on October 10, 2009 to fill in blanks for the Statement of Facts when he 
discovered that he did not have a transcript of the ALS hearing in his file. He then 
called Ed Litteneker's office. After checking, "Haley" in Mr. Litteneker's office 
called back to say that no such transcript had been ordered or prepared. 
Counsel did not perform the .review of the transcripts sooner, as he had 
intended, because of his exposure to the flu over the weekend and the fact that he 
MOTION FOR AODITIONAL EXTENSION OF TIME FOR FILING BRIEF-2 
0148 
OS/28/21310 15: 49 2088828 SIEBE LAW OFF PAGE 134/135 
has been ill for the last several days to the point of missing work. He has been 
alternating his work with a rest regimen, but saved more than adequate time to 
simply review the record for the few references to the testimony relative to the 
particulars of the observation period (or lack thereot) for the one observation issue 
referenced above. 
WHEREFORE, counsel respectfully requests that an extension once again 
be granted as Petitioner had no hand in the failure to obtain the estimate and the 
transcript of the ALS hearing. Counsel represents that he asked '''Haley'' at Mr. 
Litteneker's office to inquire about preparation of this transcript of the ALS 
hearing and that he requests that he be given seven days foHowing receipt of said 
iTanscript to complete the brief and file the same, Counsel also requests that other 
deadlines be reset accordingly. Counsel anticipates it will only take one day to 
complete the brief once he receives the transcript, because he has a number of 
other matters pending in the office which might not allow him to attend to said 
transcript immediately u.pon receipt, hereby requests seven. 
Respectfully submitted this £.ay of .May, 2010. 
MOTION FOR ADDITIONAL EXTENSlON OF TJMF.: FOR FILING BRIEF -3 
0149 
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SIEBE LAW OFFICES 
202 E. SECOND STREET - P.O. BOX 9045 
MOSCOW, IDAHO 83843 
PHONE: (208) 883-0622 FAX: (208) 882-8769 
FACSIMILE TRANSMISSION 
o Urgent o For Review 0 Please Reply 0 Please File 
Date: I May 28, 2010 J Pages Sent (i~cluding cover sheet): IS 
Sent to facsimile number: I 208-883-2259 
Please deliver to: I Latah County Clerk of Court 
RE: Mark Eugene Johnson v. State of Idaho Transportation Department 
CV-2009-1066 
PAGE 01/05 
Message: Attached for filing is a Motion for Additional Extension of Time for 
Filing Brief in the above-referenced matter. We have prepared a 
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Case No. CV-2009-1066 
OBJECTION TO MOTION 
FOR ADDITIONAL EXTENSION 
OF TIME FOR FILING BRIEF 
COMES NOW, Edwin L. Litteneker, Special Deputy Attorney General on behalf of the 
Respondent, State of Idaho Transportation Department and objects to the Petitioner's Motion for 
Additional Extension of Time for Filing Brief as follows; 
The Findings of Fact and Conclusions of Law and Order, R. pp. 25-45 indicate that a 
'hearing' was held by telephone conference, however, p. 2 of the Findings, R. p. 26 indicates that 
the testimony and argument are set forth in Exhibits A-C. 
Counsel for Mr. Johnson rests on the submittals attached and requests a hearing only if 
necessary, Exhibit A, R. p. 37. 
OBJECTION TO MOTION 
FOR ADDITIONAL EXTENSION 
OF TIME FOR FILING BRIEF 
1 
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Exhibit 8, R. pp. 38-40 is the Affidavit of Mark Eugene Johnson, submitted in lieu ofhis 
testimony. 
Based upon his Affidavit Counsel supplied argument, Exhibit C, R. pp. 42-45. 
Counsel indicates in the Motion for Reconsideration, R. p. 47 that a hearing was held on 
November 2, 2009 and at that time the Petitioner obtained leave to submit additional materials in 
support of his opposition to the proposed suspension. However, no factual testimony was 
submitted~ other than the Affidavit of Mr. Johnson and no oral argument was submitted in 
support ofthe objection to the entry of the suspension other than the argument of counsel. 
No transcript is available since the Hearing Officer was not offered any oral testimony, 
only. the Affidavits and Argument of Counsel. There is no need, based upon the Record in 
existence to extend the briefing in this matter based upon the reasons requested by counsel. 
Further, there could not have been it hearing as represented in the Motion of Mr. Siebe on 
October 10, 2009 since the request for an Administrative License Suspension hearing was not 
submitted by Mr. Siebe until October 14, 2009. 
Mr. Johnson's Motion for Additional Extension of Time for Filing Brief should be 
denied. 
DATED this 'Z- day of June, 2010. 
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FOR ADDITIONAL EXTENSION 
OF TIME FOR FILING BRIEF 
Edwin L. Litteneker 
Special Deputy Attorney General 
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I DO HEREBY CERTIFY that a true 
And correct copy of the foregoing 
Document was: 
-- Mailed by regular first class mail, 
And deposited in the United States 
Post Office 
-- Sent by facsimile 
__ Sent by Federal Express, overnight 
Delivery 
Hand delivered --
To: James E. Siebe 
Siebe Law Offices 
202 E Second Street 
Moscow, Idaho 83843 
On this Z day of June, 2010. 
a~f1!f 
Edwin L. Litteneker 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 













This matter is before the Court because of Petitioner's Motion for Additional 
Extension of Time for Filing Brief. The Respondent has filed an Objection to the 
Motion for Additional Extension of Time for Filing Brief. The basis for the 
extension is the desire by the Petitioner's counsel to have a transcript of the hearing 
regarding the ALS suspension. It appears from a review of the file that no recording 
was made of the ALS hearing in this matter. As a result, no written transcript can 
ORDER GRANTING EXTENSION OF TIME - 1 0154 
be prepared. Even if there were a recording of the hearing, no testimony was 
presented so it is unnecessary that a transcript be prepared. Good cause appearing, 
IT IS ORDERED that the briefing deadline set forth in paragraph (1) of the 
Order Granting Extension of Time entered on May 19,2010, be extended as follows: 
(1) Petitioner's opening brief shall be filed and served no later than June 4, 2010. 
In all other respects the deadlines remain the same. 
Dated this 3rd day of June 2010. 
~'\~ 
hn R. Stegner . 
District Judge 
CERTIFICATE OF SERVICE 
I hereby certify that on the __ day of June, 2010, I served atrue and 
correct copy of the foregoing document by the following method, addressed to the 
following: 
Edwin L. Litteneker 
P.O. Box 321 
Lewiston, ID 83501 
James E. Siebe 
SIEBE LAW OFFICES 
202 E. Second Street 
Moscow, ID 83843 
__ u.S. Mail 
___ Hand Delivered 
___ Overnight Mail 
X Facsimile (208) 798-8387 
___ u.S. Mail 
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JAl\1ES E. SIEBE, ISBN 2362 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH 
MARK EUGENE JOHNSON, 
Petitioner, 
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Case No. CV -2009-1066 
STATEMENT OF COUNSEL IN 
RESPONSE TO OB.JECTION 
TO ADDITIONAL EXTENSION 
. OF TIME FOR FILING BRIEF 
COMES NOW, Petitioner, by and through his attom.ey of record, and. 
respectfully sets forth the following statement of counsel in response to the above-
listed objection: 
1.. That opposing counsel is correct in that after review of the file, and 
his notes, the undersigned agrees that there was no testimony given at the original 
Administrative License Suspension Hearing in this particular matter. Counsel fOT 
Petitioner, in fact, called the Petitioner as a witness in the Commercial Driver's 
License Disquali'fication Hearing and in referencing the file and hj~ notes 
RESPONSE 'TO OBJECTION TO ADDITIONAL 
EXTENSlON O:F TIME FOR flUNG BRIEF - l 
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mistakenly believed that he had., in fact, called Mr. Johnson at the Administrative 
License Suspension Hearing, as well. Counsel thought he recalled the testimony 
when that which he recalled was really that of the CDL hearing. A cursory reading 
of the summary of the decision of the Administrative License Suspension Hearing 
Officer made no mention of whether a witness testified or not and only refer.enced 
failure by the Petitioner to make the burden to ·ovel1um a proposed suspension. 
Additionally, counsel had the misimpression (as he believes lTD counsel had) in 
Court in March when the Court was setting forth the scheduling order that a 
transcript of the ALS hearing waS necessary. 
2. As prevIously submitted, counsel had every intention of following 
through and making the 'deadline for briefing this particular matter of Friday, May 
28, 201.0 only to open the file and mistakenly assume that there would be a 
transcript for the ALS hearing, when there was no testimony taken. 
3. Upon seeing no ALS hearing transcript, counsel immediately called 
Ed Litteneker's office on May 28, 2010, and learn.ed that he was out and left a 
message for him. He sent a proposed order and a solicitation for him to subinit a 
no objection to the request for the extension. A copy of said letter is attached 
hereto and incorporated herein by this reference. He did not receive any response 
unti11ate in the afternoon on Wednesday, June 2, 2010. Counsel is com.pleting the 
brief at this point and time and will submit it forthwith. 
RESPONSE TO OBJECTlON TO ADDITIONAL 
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4. To further elaborate on particulars set forth in the Motion. for 
Extension, at the risk of appearing excuse-prone, counsel submits that over the 
weekend of May 22 and 23, 2010, he traveled to Coeur d'Alene to assist his ex-
fiancee with some transplanting of trees and to participate in a birthday celebration 
with her. While there, he learned that she was coming done with some strain of flu 
which ended up affecting her for approximately one week. Upon return to 
Moscow, late Sunday night, counsel started having leg cramps and intestinal 
distress, which becam.e worse on Monday and Tuesday. Counsel had completely 
cleared his calendar out and the only item he had to complete was this briefbefore 
leaving on a Middle Fork Salmon trip that week with friends from Moscow and 
Spokane (including local attorney> Charles Kovis), He canceled out on said trip 
and stayed home. His calendar remajned open, and his only deadline was this brief 
which he chose to put off as a result of not feeling well. In fact, counsel worked 
lean hours, rested often and went to bed early almost every night of that week 
given how poorly he felt. He took Ex.cedrin and Thera-fIu all week. Counsel was 
still affected by what he believes to be the flu strain as recently as' Saturday, ~lay 
30, 2010 and was weak enough to forego opportunities to go fishing and 
mushroom hunting over the weekend, choosing not to do anything physical until 
Monday a-ftem.oon, May 31,2010. 
RESPONSE TO OBJECTION TO ADDITIONAl. 
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5. While counsel will not· go so far as to say that he could not have 
finished the brief because of his illness, the fact that he canceled the trip, had an 
open calendar and was feeling poorly caused him to bank on the fact that he could 
finish the matter Thursday and Friday of last week. Leaving it to the last minute 
undoubtedly contributed to his misinterpretation of the state of the file. Counsel 
submits that a headache, fever and stuffy nose does not accommodate a close 
reading of a file, particularly when one has a misrecol1ection to begin with. 
6. A transcript of the hearing (while it would not have contained 
testimony as counsel mistakenly thought he recollected) would still have clarified 
the fact. that no testimony was given and would have provided insight on the 
request for leaving the record open. In fact, on page 2 of the Findings of Fact, 
Conclusions of Law and Order, the Administrative Hearing Examiner stated under 
the heading FINDINGS OF FACT: "I, having heard the testimony; having heard 
the issues raised by the driver; having considered the exhibits admitted as 
evidence; ... make the following findings of fact ... " (Emphasis supplied) 
7. . On information and belief the request for additional time was based 
upon a desire to obtain the video tape of the arrest and booking in the underlying 
DUI (which turned out to be irrelevant because it did not include the complete 
transport to the jail and the waiting period, breath-testing events), and an intent to 
get the criminal case reduced· (which was ultimately accomplished) before the 
RESPONSE TO OaJECT~ON TO ADDITIONAL 
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expiration of the extra time to subm.it evidence (which was not accomplished 
because the Nez Perce County Prosecuting Attorney took more time than was 
anticipated in agreeing to counsel's proposal under threat of a m.otion in limine 
attacking the BAC results). Counsel also wanted to argue in the ALS matter that 
the remedial interests of lTD were moot, given that the prosecutor had agreed to 
reduce the charge. In other words, if she did not require a Dill suspension) 
especially as one with access to the officers and evidence, any ALS suspension 
was beyond the legislative intent, was punitive and therefore. was clearly a 
violation of the prohibitions of double jeopardy. 
8. Petitioner certainly had no hand in this m.istake, as he has entnlsted 
his driving privileges and therefore his employment to the undersigned. Counsel 
respectfully requests the Court allow him to file the brief several days late. 
Oral argument and leave to adduce testimony if the Court is not disposed to 
accept a late filing is hereby requested. 
DATED thiJ day of June, 2010. 
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CERTIFICATE OF SERVICE 
I hereby certify that on the2 • d.ayof June, 2010, I served. a true and 
correct copy of the foregoing document by the following method, addressed to the 
following: 
Edwin L. Litteneker 
Special Deputy Attorney General 
Idaho Transportation Department 
322 Main Street 
Lewiston,ID 83501 
RESPONSE TO OBJECTION TO ADDITI.ONAL 
EXTENSION OF TlMR FOR .FTUNG BRIEF· 6 
[ ] U.S. Ma.il 
[ ] Hand Delivered . 
[ ] Overnight Mail 




P.O. B~x 9045 
Moscow, ID 83843 
F.all:; 208·882-8769 
May 28, 2010 
VIA FACSIMILE 
Edwin L. Litteneker 
P.O. Box 321 
322 Main Street 
Lewiston, ID 83501 
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SIEBE LAW OFFICES 
James E. Siebe 
Attorney at Law 
Certified Criminal Trial Specialist 
Moscow OHiee 
202 E. Second St. 
Ph: 208-883-0622 
Coeur d'Alene Office 
608 Northwest Blvd., Ste. 10 I 
Ph: 208-765·8 I 88 
Re: In the Matter of the Driving Privileges of Mark Eugene Johnson 
Latah County Case No. CR-2009-1066 
Dear Ed: 
( 
Enclosed please find a·Motion for Additional. Extension of Time we have filed 
with the Court. We have also prepared a proposed Order granting this motion. 
Please let us know if you have no objection. to the extension. and whether you 
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FACSIMILE TRANSMISSION 
o Urgent D For Review D Ph~ase Reply 0 Please File 
Date: I June 3, 2010 J Pages Sent (including cover sheet): /8 
Sent to facsimile number: , 208-883-2259 
Please deliver to: I Latah County Clerk of Court 
RE: Mark Eugene Johnson v. State of Idaho Transportation Department 
CV -2009-1066 
Message: Attached for filing is a Statement of Counsel in Response to 
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Case No. CV-2009-1066 
PETITIONER'S BRIEF 
Petitioner Mark E. Johnson (hereafter "Johnson") by and through Siebe Law 
Offices, presents to the Court the following brief on judicial review of the orders 
issued by the State of Idaho Transportation Department (hereafter "lTD") 
suspending his driver's license for ninety (90) days and disqualifying Johnson from 
operating a commercial motor vehicle for a period of one year. 
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STATEMENT OF THE CASE 
Petitioner Johnson was arrested and charged with DDI in violation of Idaho 
Code §18-8004 on October 10, 2009. He filed a timely Request for Administrative 
License Suspension Hearing, through counsel. A hearing was scheduled and heard 
on October 2, 2009 and a motion/request was made to leave the record open to 
allow time to obtain and present additional evidence for fifteen (15) days. A 
Notice of Disqualification was sent to Respondent relative to his proposed 
suspension and disqualification of commercial driving privileges for one (1) year 
for which Respondent requested a hearing and the hearing was scheduled and 
heard on December 1,2009. Findings of Fact and Conclusions of Law and Order 
were issued sustaining the proposed driver's license suspension on December 8, 
2009 concerning the Administrative License Suspension and the Motion for 
Reconsideration was timely made and an Order concerning that Motion for 
Reconsideration was entered denying the relief on January 20, 2010. Findings of 
Fact and Conclusions of Law and Preliminary Order were issued on December 18, 
2009, upholding the proposed disqualification of the commercial driving privileges 
for one (1) year. Petitioner filed a Petition for Judicial Review on November 6, 
2009 and requested an ex parte petition for State pending judicial review on said 
date. A hearing was held and an Order was issued for stay in the event driving 
privileges were reinstated pending judicial review on November 24, 2009. The 
PETITIONER'S BRIEF-2 
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matter is now before the Court on briefing for the Petition for Judicial Review on 
both issues. 
ISSUES ON APPEAL 
1. The officer(s) failed to properly observe Johnson for the required 
fifteen (15) minutes before administration of the breath test. 
2. The officer(s) failed to properly advise Johnson of the suspenSIOn 
advisory information as set forth in Idaho Code § 18-8002A, in that there was 
outside distracting noise which was allowed while he played the CD for Johnson. 
3. That the hearing officer on the Commercial Driver's License 
Disqualification ruled contrary to the evidence presented at hearing, at a time when 
the Administrative License Suspension matter had not been decided (using the 
wrong test of law). 
4. Idaho's statutory scheme toward CDL disqualification IS 
constitutionally deficient in that no rules have been promulgated to govern the 
conduct of said hearings. 
5. Whether an administrative license suspension under I.C. § 18-8002A 
violates double jeopardy principles because, although it is civil in nature, under the 
multi-factored Hudson analysis, it is so punitive in effect that it is transformed into 
a criminal penalty. 
PETITIONER'S BRIEF-3 
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6. Whether a commercial disqualification under I.C. §§ 18-8002A and 
49-335 violates double jeopardy principles because, although it is civil in nature, 
under the multi-factored Hudson analysis, it is so punitive in effect that it is 
transformed into a criminal penalty. 
7. Whether I.C. § 18-8002A is unconstitutionally vague as applied to 
Johnson because, by pointing out the difference between commercial and non-
commercial drivers with regard to the availability of restricted permits, the statute 
implies that is the only difference between commercial and non-commercial 
drivers in the administrative suspension scheme. 
8. The petitioner was denied due process and equal protection of the law 
because he was not notified of all the consequences of submitting to a BAC test 
and because there is no rational relation, here, to a permissible state objective. 
STATEMENT OF FACTS 
Petitioner Johnson was arrested and charged with DUI in violation of Idaho 
Code § 18-8004 on October 10, 2009. Petitioner does not dispute the fact there 
was reasonable cause to pull him over and further reasonable cause to request that 
he submit to a breath-alcohol concentration test (hereafter referred to as BAC test). 
After his arrest, he was transported to the jail by the arresting officer, Sergeant 
Rodriquez took his dog home (record of ALS hearing hereafter called R.ALS) P. 9 
(which is a narrative report attached to the affidavit of probable cause, submitted in 
PETITIONER'S BRIEF -4 
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support of the ALS). Officer Rodriquez states in the fourth paragraph down "I 
responded to the jail where I noted the time of observation when I took over from 
Sergeant Lee to be 22:41. Sergeant Lee stated that he had checked Johnson's 
mouth and noted his time of observation to be 22:18 hrs. The 1ntoxilyzer-Alcohol 
C Analyzer print-out sheet noted as Exhibit 2 (R.ALS.P.05) shows the tests were 
performed on Petitioner at 22:52 PDT showing the results of .167 to .168. There 
was approximately 34 minutes between the time that the observation period was 
alleged to have begun and the time of the administration of the test. The affidavit 
of Johnson (R.ALS P.p.38-39) shows that he was, in fact, transported by Officer 
Lee while Deputy Rodriquez took care of his dog. It is estimated that his transport 
took approximately 10 minutes. His affidavit states that during that time Officer 
Lee was driving the vehicle at night, communicating on the radio, paying attention 
to the traffic and facing away from the Petitioner. He did not place the Petitioner 
directly behind his rear view mirror and Petitioner was unable to see his face. 
Petitioner further stated that once they arrived at the jail, he was removed from the 
vehicle and taken in the room where he was administered the breath-test. During 
that course of time he was in the room, Officer Lee left his presence on at least two 
occasions to go approximately 20 feet to a counter to converse' with other 
individuals in the jail area and several times his back was to Petitioner while he 
was conversmg. 
PETITIONER'S BRIEF -5 
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Later, Officer Rodriquez arrived, and spoke to him about the incident. At 
that time, he put a CD or tape in a machine and played it for him to listen to. He 
did not recall being furnished a copy of the advisory to read along while it played. 
Officers were talking while the CD was playing and Lee and Rodriquez did not 
seem to him to pay attention to him. In fact, their discussion drowned out some of 
what he was trying to listen to on the CD. He did not quite understand everything 
on the CD and also did not know which questions were expected so he did not ask 
any when the officer asked if he had any. Petitioner also confirms Rodriquez' 
statement that he was not back in the station for fifteen (15) minutes before the 
BAC test was administered. 
Petitioner filed a timely request for Administrative License Suspension 
Hearing. The hearing occurred without testimony by the Petitioner as the criminal 
DUI was still proceeding and counsel was still negotiating with the prosecuting 
attorney relative to obtaining a reduction or amendment of the charge from DUI so 
as to avoid a one (1) year disqualification of the CDL, among other things. 
Counsel believed that the waiting period was insufficient and that the breath-test 
would be excluded by way of Motion in Limine in the criminal case. Counsel had 
intended to use evidence of such reduction to submit to the hearing officer that the 
public interest or legislative intent behind the Administrative License Suspension 
scheme set forth in Idaho Code lS-S002A was no longer present or relevant if the 
PETITIONER'S BRIEF -6 
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prosecuting attOluey who had closest access to the evidence in the case had 
deemed it was unnecessary to require the Defendant to plead to a DUI and had, in 
fact, reduced the charge. In fact, ultimately the prosecuting attorney amended the 
charge to a reckless driving, Defendant pled guilty and he was suspended for thirty 
(30) days, during which he was eligible for a permit in which suspension had no 
effect, whatsoever, on temporary CDL privileges. Subsequent to the time of the 
Administrative License Suspension Hearing, counsel did receive a video of the 
atTest and determined that there was nothing material therein relative to the 
observation period as the video terminated with the beginning of the transport of 
the Petitioner to jail and included nothing after that point, including the 
administration of the breath-alcohol concentration test, let alone the observation 
period. 
Petitioner then received a notification of a proposed disqualification of his 
commercial driver's license privileges. He made a timely request for hearing and a 
hearing was held on December 1, 2009. No ALS decision was yet made. At that 
hearing, the hearing officer rather stated "that the only issue before me is there a ... 
is there an Administrative License Suspension affecting the driver and is this the 
driver". (Transcript CDL Hearing, hereafter referred to as Tr. CDL Hrg. P. 3 L.1. 
2-4) The hearing officer was also informed that there was no decision on the 
Administrative License Suspension yet (P. 2 L.l. 25, P. 4 L.1. 1-6 L.l. 3). He also 
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made it clear that he was not gomg to revisit the Administrative License 
Suspension issues when counsel objected and asked to have him judicially note the 
affidavit of probably cause in the case as well as to present evidence. Counsel 
presented evidence by Petitioner. The hearing officer ultimately issued a decision 
finding that, pursuant to Idaho Code 49-335(2), that Johnson's commercial driving 
privileges should be disqualified for one (1) year. Johnson filed a Petition for 
Judicial Review on November 6, 2009. A hearing was held and an order was 
issued for a stay in the event driving privileges were reinstated pending judicial 
review on November 24, 2009. In fact, Johnson did qualify for a restricted permit 
pursuant to the Administrative License Suspension scheme, after one thirty (30) 
day absolute suspension which he has served and he, in fact, is currently driving by 
virtue of the stay that was issued in this patiicular case. 
A record of the proceedings below has been prepared and the transcript of 
the CDL Disqualification Hearing has been prepared and the parties are before the 
Court for a determination of this matter on the merits. 
STANDARD OF REVIEW 
Judicial review by the District Court of lTD's final order is authorized under 
I.C. § 67-5270. 
On judicial review, the District must not substitute its judgment for that of 
lTD as to the weight of evidence on questions of fact. I.e. § 67-5279(1). 
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However, the District Court may set aside the administrative hearing officer's 
decision if the Court determines that the agency's findings, inferences, 
conclusions, or decisions were, among other things, in violation of constitutional 
provisions. I.C. § 67-5279(3)(a). If the agency action is not affirmed, the District 
Court shall set it aside, in whole or in pmi, and remand the matter to lTD for 
further proceedings as necessary. fd. 
DISCUSSION 
I. THE OFFICER(S) FAILED TO PROPERLY OBSERVE JOHNSON FOR 
THE REQUIRED FIFTEEN (15) MINUTES BEFORE 
ADMINISTRATION OF THE BREATH TEST. 
The record of this matter as cited in the Statement of Facts above, clearly 
shows that in order to accomplish fifteen (15) minutes of observation, the 
Department would have to combine times of supposed observation by Officer Lee 
with the observation for eleven (11) minutes by Officer Rodriquez. The 
observation period, according to the print-out, started at 22:18 which was thirty-
four (34) mi11;utes in before the test. The Petitioner has testified by affidavit and in 
the course of the CDL hearing that Officer Rodriquez left his presence on at least 
two (2) occasions and also turned his back on him while he was conversing with 
other officers. Additionally, to the extent that any of the observation (which must 
have included some time from 22:18 while being transported - (see the dispatch 
logs R.ALS P.p. 7-12), it had to have included time he was in the patrol car while 
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he was being transported, while the officer was talking on the radio, paymg 
attention to the road and not directly aligned with the rear view mirror in order to 
observe Petitioner. 
The Intoxilyzer 5000 - Operator's Training Manual (March, 2007) herein 
after referred to as the "Manual" and the Standard Operating Procedure - Breath-
Testing (revised 7/7/2009, "SOP") set forth the requirements and procedures for 
the fifteen (15) minute observation period. The Manual requires that the operator 
"monitor" and "observe" the subject for fifteen (15) minutes prior to the time that 
the Defendant submits to a breath-test to ensure that no belching, vomiting or 
anything is placed in the Defendant's mouth. In the SOP, paragraph 3.2, page 6, it 
reads in part: "prior to evidential and breath-alcohol testing, the subject must be 
monitored for fifteen (15) minutes ... "(bold original-italics supplied). It also goes 
on to state "during the monitoring period, the subject should not be allowed to 
smoke, drink, eat or belch/burp". 
3 .1.5 of the SOP states that the operator "must be alert for any event that 
might influence the accuracy of the breath-test". (Emphasis added). In the 
following paragraphs 3.1.5.1 and 3.1.5.2. the operator "must be aware" of any 
event that might induce the presence of mouth alcohol or "regurgitating" material 
from the stomach. When in doubt, the SOP cautions the fifteen (15) minute 
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observation period "must begin again". This Court of Appeals has dealt with this 
. . 
Issue on numerous occasIOns. 
In State v. Carson, 133 Idaho 451 (Ct.App. 1999) the court disallowed an 
observation period in the circumstances where the officer was driving the anestee 
to jail and attempting to observe him through the rear view mirror of his patrol car. 
State v. DeFranco, 144 P.3d 40 (Ct.App. 2006) disqualified abreath-test due to an 
insufficient observation. While the officer. was rummaging around through his 
trunk, looking for an advisory form to use to read to the arrestee, the arrestee 
testified that the officer had lost eye contact with him and that he could see the 
officer digging through the trunk. That case was certainly distinguishable from 
State v. Remsburg, 126 Idaho 338 (Ct.App. 1994) where the officer, while not 
directly facing the arrestee at all times was up close and personal and that he was 
programming the machine and in a position where he could hear or readily observe 
through other senses any belching, vomiting, burping or introduction of foreign 
substances into the mouth. State v. Utz, 125 Idaho, 127 (Id.App. 1993) involved a 
test disallowed for improper observation period. The officer left the Defendant 
with some jailers in the course of his observation. In this particular case, Officer 
Rodriquez signed the affidavit of probable cause. He also signed the nanative that 
was attached thereto and incorporated therein by reference. There is nothing in 
this record from Officer Lee relative to what efforts, if any, he made in tenns of 
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insuring that the SOPs and the manual for the Intoxilyzer 5000 were complied with 
by way of the fifteen (15) minute observation period as he transpOlied Petitioner 
and was near or in the presence of Petitioner while at the jail, waiting Officer Lee's 
return. Particularly under Utz, supra, the fifteen (15) observation period in this 
particular case was not complied with and the hearing officer was in error in 
making such finding. 
II. THE OFFICER FAILED TO PRO PERL Y ADVISE JOHNSON OF THE 
SUSPENSION ADVISORY INFORMATION AS SET FORTH IN 
IDAHO CODE § 18-8002A, IN THAT THERE WAS OUTSIDE 
DISTRACTING NOISE WHICH WAS ALLOWED WHILE HE 
PLAYED THE CD FOR JOHNSON. 
As stated in his affidavit (R.ALS, P. 9) paragraph five (5) "he put a CD or 
tape in a machine and played it for me to listen. I do not recall being furnished a 
copy of the Suspension Advisory to read along at the time that the CD was being 
played. While the CD was playing, Officers Lee and Rodriquez talked and did not 
seem to pay attention to me. In fact, their discussion drowned out some of what I 
was trying to listen to in way of the CD. I did not quite understand everything on 
the CD, but also did not know that any questions were expected, so I told the 
officer I had none when he asked if I had any." Idaho Code § 18-8002A sets out 
means to properly advise the Defendant of his or her rights before a breath-test is 
offered, so that the individual could fully understand the consequences of either of 
the choices available (taking a test or refusing). In the absence of Mr. Johnson 
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being in a position to read the advisory, playing him a CD or tape that at times was 
drowned out by officer's discussion, not only illustrates the failure of the officers 
to make the proper observations referenced in Issue 1. above, but an indifference to 
the purpose of the l;:mguage in the above-cited statute and thus constitutes a due 
process violation as the Defendant is not fully aware of what it is that he is to agree 
to or weigh as regards to BAC testing when presented with the test. While the 
Defendant does not have to give an affirmative waiver of any rights as he might if 
Miranda were involved, it makes sense that reasonable efforts must be made so 
that the Defendant/Petitioner could engage in a knowing and meaningful 
processing of that information contained in the on the Suspension Advisory. 
(R.ALS PA). 
III. THAT THE HEARING OFFICER ON THE COMMERCIAL 
DRIVER'S LICENSE DISQUALIFICATION RULED CONTRARY TO 
THE EVIDENCE PRESENTED AT HEARING, AT A TIME WHEN 
THE ADMINISTRATIVE LICENSE SUSPENSION MATTER HAD 
NOT BEEN DECIDED (HE USED THE WRONG TEST OF LAW). 
When the CDL hearing officer was advised that no ALS decision had been 
reached in a particular matter, he stated (as cited in the Statement of Facts), above 
that "the only issue before me is a ... is there an administrative license suspension 
affecting the driver and is this the driver". 
Idaho Code § 49-335(2) provides that a one (1) year disqualification will 
follow for a failed breath-test. Nowhere does it say that the disqualification will 
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follow as a result of simply an Administrative License Suspension. The hearing 
officer clearly misinterpreted the statute and given where there was no 
Administrative License Suspension hearing result at the time, there was nothing to 
formally note (other than the Department suspension that automatically ensues 
even if the Petitioner ultimately wins the hearing at the thirty (30) day grace period 
for restricted permit has run) as the basis for the disqualification. Accordingly, the 
hearing officer applied the wrong standard in this particular matter. 
IV. IDAHO'S STATUTORY SCHEME TOWARD CDL 
DISQUALIFICATION IS CONSTITUTIONALL Y DEFICIENT IN 
THAT NO RULES HAVE BEEN PROMULGATED TO GOVERN 
CONDUCT OF SAID HEARINGS. 
It is clear from reading the transcript of the December 1, 2009 CDL 
Disqualification hearing that the hearing officer had no guidance, whatsoever, by 
way of administrative procedure as to how to conduct the hearing. In fact, he not 
only applied the wrong standard as referenced in the issue above, but it seems to be 
unclear as to the other procedures necessary to conduct a satisfactory and adequate 
commercial driyer's license proceeding. At least in the case of an Administrative 
License Suspension matter, Idaho Code § lS-S002A and IDARA sets forth 
standards to be applied, the tests to be used and the burden of proof necessary in 
order to uphold a proposed suspension of driving privileges for failure of a breath-
test. Idaho Code §§ 49-335(2) and 49-326 provide no such specifics and thus the 
procedure is deficient and instead relies on arbitrary and possibly capricious 
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administration of whatever the hearing officer feels is appropriate for procedural 
rules. 
V. ADMINISTRATIVE LICENSE SUSPENSIONS PURSUANT TO I.C. § 
18-8002A VIOLATE DOUBLE lEOP ARDY PRINCIPLES BECAUSE, 
ALTHOUGH CIVIL IN NATURE, UNDER THE MULTI-FACTORED 
HUDSON ANAL YSIS, THEY ARE SO PUNITIVE IN FORM AND 
EFFECT THAT THEY ARE TRANSFORMED INTO CRIMINAL 
PUNISHMENTS. 
In 1995, the Idaho Supreme Court held that an administrative license 
suspension under I.C. § 18-8002A does not violate double jeopardy. State v. 
Talavera, 127 Idaho 700 (1995). However, two years later, the United States 
Supreme Court in large part disavowed the ~ases and analysis relied on in Talavera 
and reverted to the prior long-standing double jeopardy analysis. Hudson v. United 
States, 522 U.S. 93 (1997). Since the Hudson decision, the Idaho Supreme Court 
has not reconsidered whether an administrative license suspension violates double 
jeopardy. 
In Talavera, the Court relied heavily on Us. v. Halper, 490 U.S. 435 (1989), 
and its progeny. Talavera, 127 Idaho at 703-705. In doing so, the Court held that 
a 90-day administrative license suspension, with the possibility of a restricted 
permit after 30 days, is not disproportionate to the remedial goal of the statute. Id. 
at 705. 
In Hudson, the United States Supreme Court stated that Halper's "deviation 
from longstanding double jeopardy principles was ill considered." 522 U.S. at 
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101. Further, the Court cited several problems with the Halper double jeopardy 
analysis: 
1. The analysis bypassed the threshold question of whether the sanction 
was intended to be civil or criminal in nature; 
2. The analysis wrongfully assessed the character of the actual sanction 
imposed rather than evaluating the statute on its face to determine 
whether it amounted to a criminal sanction; 
3. The analysis elevated one factor (proportionality) to dispositive status 
when no one factor should be controlling; and 
4. The analysis had proven unworkable. 
Id. at 101-102. 
Therefore, the Hudson Court re-established that the correct double jeopardy 
analysis was the analysis that existed prior to Halper and as outlined in Us. v. 
Ward, 448 U.S. 242 (1980) and Kennedy v. Mendoza-Martinez, 372 U.S. 144 
(1963). Hudson, 522 U.S. at 96. That analysis involves the following steps: 
1. Determining whether the sanction is criminal or civil by evaluating 
statutory construction and both express and implied legislative intent; 
and 
2. Where the legislature has indicated an intention to establish a civil 
penalty, a multi-factored inquiry is used to determine whether the 
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statutory scheme is so punitive either in purpose or effect that it 
transformed what was clearly intended as a civil remedy into a 
criminal penalty. 
See Hudson, 522 U.S. at 99 (citing Ward; Kennedy; and Rex Trailer v. us., 350 
U.S. 148 (1956)). 
Two recent Idaho cases have used the multi-factored Hudson analysis rather 
than the truncated Halper/Talavera analysis. See State v. McKeeth, 136 Idaho 619 
(Ct. App. 2001; State v. Gragg, 143 Idaho 74, 137 P.3d 461 (Ct. App. 2005). 
Although Gragg was an ex post facto case rather than a double jeopardy case, the 
same analysis applies to both doctrines. Gragg, 137 P.3d at 465. Therefore, the 
previous double jeopardy analysis set forth in Talavera should be re-evaluated in 
light of current precedent. 
The Idaho Supreme Court has already held that LC. § 18-8002 "is devoted 
entirely to the administrative, or civil, suspension of the license of a driver" and 
~ "does not in any way discuss criminal offenses related to driving under the 
influence of alcohol." State v. Woolery, 116 Idaho 368 (1989). Further, LC. § IS-
8002(5) states: 
Any suspension of driving privileges under this section or section 18-
S002A, Idaho Code, shall be a civil penalty separate and apart from 
any other suspension imposed for a violation of other Idaho motor 
vehicle codes or for a conviction of an offense pursuant to this 
chapter, and may be appealed to the district court. 
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Therefore, because the legislature expressly stated its intention that the 
administrative suspension was civil in nature, the court should undertake the 
second prong of the Hudson analysis, that is whether the statutory scheme is so 
punitive either in purpose or effect that what was intended as a civil remedy was 
transformed into a criminal punishment. 
Citing Kennedy v. Mendoza-Martinez, 372 U.S. 144 (1963), Hudson 
reiterated the following list of factors to be used as guideposts during the second 
prong of the inquiry: 
1. Whether the sanction involves an affirmative disability or restraint; 
2. Whether it has historically been regarded as punishment; 
3. Whether it comes into play only on a finding of scienter; 
4. Whether its operation will promote the traditional aims of punishment 
retribution and deterrence; 
5. Whether the behavior to which the sanction applies is already a crime; 
6. Whether an alternative purpose to which it may rationally be 
connected is 
assignable for it; and 
7. Whether the sanction appears excessive in relation to the alternative 
purpose 
assigned. 
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522 U.S. at 99-100. However, "these factors must be considered in relation to the 
statute on its face" and must provide "the clearest proof' in order to override 
legislative intent and transform the sanction into a criminal penalty. Id. at 100. 
With regard to the present case, four of the seven factors indicate that 
suspensions under 18-8002A are so punitive in form and effect that they have been 
transformed into a criminal punishment. 
A. Whether Driver's License Suspensions have been Historically 
Regarded as . 
Punishment. 
This inquiry differs from determining the legislative intent regarding a 
particular sanction under the first prong of the analysis. Rather, sanctions can 
serve more than one purpose. See Talavera, 127 Idaho at 704 (quoting Austin v. 
us., 509 U.S. 602 (1993). Therefore, this factor requires looking beyond the 
legislative intent inquiry to an inquiry of how this type of sanction has been is 
historically viewed. 
In Hudson, the Court stated that "revocation of a privilege voluntarily 
granted ... is characteristically free of the punitive criminal element." 522 U.S. at 
104. The Court held that a banking industry debarment fell within that category. 
Id. However, such a debarment is very different from a driver's license suspension 
in Idaho. Idaho courts have recognized a driver's license as a right, not a mere 
privilege. Idaho's Constitution, Article I, Section 1, states as follows: 
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All men are by nature free and equal, and have certain inalienable 
rights, among them are enjoying and defending life and liberty; 
acquiring, possessing and protecting property; pursuing happiness and 
securing safety. 
Further, due process analysis requires courts to "first determine whether there has 
been State action" and then "determine whether that State action deprives a person 
of a right enumerated in the Fourteenth Amendment." State v. Gilpin, 132 Idaho 
643,649 (Ct. App. 1999). Therefore, in order for a state action to violate due 
process, it must violate a right of an individual. 
In State v. Ankney, 109 Idaho 1 (1985), the Court found that: 
Because the suspension of issued driver's licenses involves State 
action that adjudicates important interests of the licensee, driver's 
licenses may not be taken away without procedural due process. 
Id. at 3 (emphasis added). In his concurring opinion, Justice Shepard wrote: 
I suggest that neither of those cases provide any authority for the 
validation of a statute which authorizes the preemptory seizure by a 
field police officer of a valuable property right without action by a 
neutral and detached official, be it judicial or otherwise. 
Id. at 6 (emphasis added). Therefore, the Ankney Court recognized that a driver's 
license was a fundamental and valuable property right and, therefore, state action 
taking away that right was subject to due process constraints. Thus, because Idaho 
recognizes a driver's license as a right, under Hudson, the suspension ofa driver's 
license has a punitive criminal element. 
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Further, the Talavera Court did not foreclose the possibility that an 
administrative driver's license suspension had a punitive criminal element. Rather, 
the Court pointed out that punishment "serves the twin aims of retribution and 
deterrence" and then went on to acknowledge the deterrent aspects of an 
administrative license suspension. fd. at 703, 705 (quoting Halper). 
Apart from 18-S002A, driver's license suspensions have long been a 
criminal punishment for driving under the influence of alcohol andlor drugs, 
driving without privileges, vehicular homicide, and minor in possession of alcohol. 
Therefore, based on the fact that a driver's license is considered a valuable 
property right and that driver's license suspensions clearly serve a deterrent 
purpose and have been historically utilized as criminal punishments, this factor 
weighs in favor of a finding that I.C. § 18-8002A suspensions violate the Double 
Jeopardy Clause. 
B. Whether the Operation of a Driver's License Suspension Promotes the 
Traditional Aims of Punishment (Retribution and Deterrence). 
It is clear that a driver's license suspension promotes retribution and 
deterrence. As discussed above, Talavera acknowledged that suspensions under 
lS-S002A promote the traditional goals of punishment. Talavera, 127 Idaho at 
703-705. In addition, the Court stated that the Idaho Department of Transportation 
had acknowledged the deterrent effect of license suspensions. fd. Further, 
sponsors of House Bill 252, which became lS.-S002A, "spoke in terms of the bill's 
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general and specific deterrence of intoxicated drivers." ld. Therefore, this factor 
weighs in favor of finding a double jeopardy violation. 
C. Whether the Behavior to Which the Driver's License Suspension 
Applies is 
Already a Crime. 
The 18-8002A driver's license suspension is to be imposed when a driver 
has failed an evidentiary test for alcohol indicating that they are driving under the 
influence. Therefore, the behavior to which the 18-8002A suspension applies is 
already a crime under 18-8004, 18-8004A, and 18-8004C, and this factor also 
weighs in favor of finding a double jeopardy violation. 
D. Whether an Alternative Purpose to Which the Suspension May 
Rationally 
be Connected is Assignable to it and Whether the Suspension is 
Excessive in Relation to that Alternative Purpose. 
This discussion combines the last two factors in the Hudson analysis, which 
are the only two factors evaluated in Talavera. In Talavera, the Court held that 
I.C. § 18-8002A had the remedial purpose of expeditiously removing from the 
highways drivers who have been driving with a blood alcohol content exceeding 
the legal limits provided in 18-8004. See Talavera, 127 Idaho at 705. Further, the 
Court held that a 90-day driver's license suspension, with the possibility of a 
restricted permit after the first 30 days, was not disproportionate to the remedial 
purpose. Talavera, 127 Idaho at 705. 
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The Talavera Court's analysis was flawed for two reasons. First, as 
discussed above, it relied on the truncated Halper analysis, which the Hudson 
Court later disavowed. 
Second, Talavera focused on the specific sanction that was imposed in that 
case, that is a 90-day suspension. However, in Hudson, the Court instructed that it 
was improper to "assess the character of the actual sanctions imposed." 522 U.S. 
at 101 (quoting Kennedy v. Mendoza-Martinez, 372 U.S. 144, 169 (1963)). This 
method of analysis is unworkable because it will never conclusively resolve 
whether a particular statutory scheme is punitive: 
It will not be possible to determine whether the Double Jeopardy 
Clause is violated until a defendant has proceeded through a trial to 
judgment. But in those cases where the civil proceeding follows the 
criminal proceeding, this approach flies in the face of the notion that 
the Double Jeopardy Clause forbids the government from even 
attempting a second time to punish criminally. 
Hudson, 522 U. S. at 102 (internal quotations omitted). In Seling v. Young, the 
Court reiterated that an "as applied" analysis is improper because the nature of a 
sanction cannot be altered "based merely on vagaries in the implementation of the 
authorizing statute." 531 U.S. 250, 263 (2000). 
Rather, the proper method of analysis is to consider the second prong factors 
"in relation to the statute on its face" and not in relation to how the statute was 
implemented with regard to a specific individual. Hudson, 522 U.S. at 100. 
Therefore, in looking at whether the sanctions set forth in 18-8002A are 
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disproportionate to the remedial purpose of the statute, we must look at more than 
just the possibility of a 90-day suspension with the possibility of a restricted permit 
after the first 30 days. Rather, we must look at all potential suspensions provided 
for in the statute and all the possible circumstances under which they could be 
imposed. 
LC. § 18-8002A does not merely provide for the scenario involved in 
Talavera, that is a 90-day suspension with the possibility of a restricted permit 
after the first 30 days. It also provides for the possibility of a one year suspension 
for more than one failure of the evidentiary test within five years with no 
possibility of any restricted privileges. Further, it provides that under no 
circumstances will a restricted permit be available for commercial driving 
purposes. 
In light of the additional suspension possibilities beyond those discussed in 
Talavera and the statute's failure to differentiate between cases when a suspension 
is appropriate and when it is not based on the underlying charge ofDUI, the statute 
on its face is clearly disproportionate to the remedial purpose of the statute. 
In Hudson, the Court found that the civil sanction at issue there was not so 
punitive in purpose and effect that it had been transformed into a criminal penalty. 
522 U.S. at 104-105. However, there, the Court found that only two of the seven 
factors weighed in favor of the sanction being a criminal penalty. Id. Those two 
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factors were those discussed under subparagraphs (b) and (c) above. The Court 
stated that those two factors, alone, were insufficient to render a sanction criminal. 
Id. at 105. See also State v. McKeeth, 136 Idaho 619 (Ct. App. 2001). 
However, in the present case, four out of the seven factors support a finding 
that the effect of administrative suspensions under I.C. § 18-8002A is so punitive 
that it is transformed into a criminal penalty. These four factors, as discussed 
above, provide the clear proof needed to justify overriding legislative intent: 1) 
generally, driver's license suspensions have been viewed historically as 
punishment; 2) the operation of a driver's license suspension promotes the 
traditional goals of punishment; 3) the underlying behavior to which the 
suspension applies is already a crime; and 4) the various suspension possibilities, 
without regard for the resolution of the underlying criminal charge, are 
disproportionate to the remedial purpose of the statute. 
Therefore, under the correct analysis re-adopted in Hudson, I.C. § 18-8002A 
is punitive and violates the Double Jeopardy Clause. 
VI. COMMERCIAL DISQUALIFICATIONS PURSUANT TO I.e. § § 18-
8002A and 49-335 VIOLATE DOUBLE JEOPARDY PRINCIPLES 
BECAUSE, ALTHOUGH CIVIL IN NATURE, UNDER THE MULTI-
FACTORED HUDSON ANAL YSIS, THEY ARE SO PUNITIVE IN 
FORM AND EFFECT THAT THEY ARE TRANSFORMED INTO 
CRIMINAL PUNISHMENTS. 
, 
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As a result of receiving an administrative license suspension for an alleged failure 
of the evidentiary test, Johnson received a notice that he would also be subject to a 
one-year commercial disqualification, which disqualification was sustained after a 
hearing on the matter. However, the commercial disqualification violates double 
jeopardy for two reasons. 
First, the commercial disqualification arose because Johnson did not prevail 
at a hearing with regard to the administrative suspension of his driver's license due 
to an alleged failure of evidentiary testing. Because that driver's license 
suspension is a violation of double jeopardy (as explained in Section I above), the 
resulting disqualification of his comm~rcial privileges also violates double 
jeopardy. 
Second, even if the suspension of his driver's license does not violate double 
jeopardy, the commercial disqualification does violate double jeopardy principles. 
As with a license suspension under I.e. § 18-8002A, the commercial 
disqualification satisfies the following factors of the Hudson analysis: 1) the 
operation of a commercial disqualification promotes the traditional goals of 
punishment; 2) the underlying behavior to which the disqualification applies is 
already a crime; and 3) the various disqualification possibilities (including a one 
year disqualification without the possibility of obtaining restricted driving 
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privileges), without regard for the resolution in the underlying criminal charge, are 
disproportionate to the remedial purpose of the statute. 
However, ip addition, a commercial disqualification has a significant impact 
on the individual's ability to earn a livelihood. Therefore, commercial 
disqualification is far more punitive than even the suspension of an individual's 
driver's license. This punitive aspect of the commercial disqualification 
transforms the disqualification into a criminal punishment for the purposes of 
double jeopardy. 
VII. I.C. § 18-8002A IS UNCONSTITUTIONALLY VAGUE AS APPLIED TO 
JOHNSON BECAUSE IT FAILS TO PROVIDE FAIR NOTICE TO 
PEOPLE OF ORDINARY INTELLIGENCE THAT COMMERCIAL 
DRIVERS WILL SUFFER ADDITIONAL SUSPENSION/ 
DISQUALIFICATION CONSEQUENCES IF THEY DO NOT REQUEST 
AND PREVAIL AT AN ADMINISTRATIVE HEARING RELATIVE TO 
FAILURE OF THE EVIDENTIARY TEST. 
The void-for-vagueness doctrine is based on the due process clause of the 
Fourteenth Amendment to the U.S. Constitution. State v. Korsen, 138 Idaho 706, 
711 (2003). A statute may be either facially vague in toto or vague "as applied" to 
a particular defendant's conduct. Id. at 712. 
A statute is only void for facial vagueness if it is impermissibly vague in all 
of its applications. Id. at 711-712. Therefore, if there is a core set of 
circumstances to which the statute could be unquestionably constitutionally 
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applied, a facial vagueness challenge will fail. State v. Hellickson, 135 Idaho 742, 
745 (2001). 
However, while a statute might not be facially vague because there is a core 
set of circumstances to which it does apply, it may still be vague as applied to 
other sets of circumstances. See Korsen at 711-712. Johnson is not arguing I.e. § 
18-8002A is facially vague but, rather, that it is vague as applied to commercial 
drivers such as Johnson. 
Due process requires that a statute defining criminal conduct be "worded 
with sufficient clarity and definiteness that ordinary people can understand what 
conduct is prohibited" and that it be "worded in a manner that does not allow 
arbitrary and discriminatory enforcement." Id. at 711. Therefore, a statute is void 
for vagueness if it either "fail [ s] to provide fair notice that the defendant's conduct 
was proscribed or fail[ s] to provide sufficient guidelines such that the police had 
unbridled discretion" in enforcing the statute. Id. at 712. 
Although usually applied in the context of criminal statutes, the void-for-
vagueness doctrine applies equally well to civil ordinances and statutes. See 
Cowan v. Bd. of Com mrs. of Fremont County, 143 Idaho 501, 148 P.3d 1247, 1259 
(2006). "However, greater tolerance is permitted when addressing a civil or non-
criminal statute" under the doctrine. Id. at 1259-60 (quoting Olsen v. J.A. Freeman 
Co., 117 Idaho 706 (1990)). Therefore, in a civil context, a statute is void for 
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vagueness "where its language is such that men of common intelligence must 
necessarily guess at its meaning." Id. 
It is unclear whether the civil or criminal vagueness standard applies to I.C. 
§ 18-8002A. In State v. Woolery, 116 Idaho 368 (1989), the Court pointed out that 
I.C. § 18-8002 "is devoted entirely to the administrative, or civil, suspension of the 
license of a driver" and "does not in any way discuss criminal offenses related to 
driving under the influence of alcohol." Further, I.C. § 18-8002(5) states that a 
suspension under 18-8002 or 18-8002A "shall be a civil penalty separate and apart 
from any other" criminal suspension imposed. 
However, while the suspension may be considered a civil penalty, the statute 
as a whole may still be criminal in nature for purposes of a vagueness argument. 
First, 18-8002A is part of the "Crimes and Punishments" section of the Idaho 
Code. Also, in the preamble to legislation that was eventually codified as I.C. § 
18-8002, the legislature stated that it "has tried to carefully balance the rights of the 
individual who is accused or convicted of wrongdoing against the rights of all 
other citizens." Beem v. State, 119 Idaho 289, 292 (1991) (emphasis added). 
Further, I.C. § 18-8002A provides definitions to be used in the entire 
section, including the definition of "actual physical control" as used in § 18-8004. 
Therefore, Johnson argues that the criminal standard of less tolerance for 
vagueness should be applied with regard to I.C. § 18-8002A. However, under 
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either the criminal or civil standard, the statute fails to pass the vagueness test 
when applied to individuals with commercial drivers. Therefore, lohnson's one-
year commercial disqualification should be vacated. 
le. § 18-8002A(2) states that, at the time of evidentiary testing for DUI, the 
subject shall be informed as follows: 
(a) The peace officer will seize your driver's license and issue a 
notice of suspension and temporary driving permit to you, but no 
peace officer will 
issue you a temporary driving permit if your driver's license or 
permit has already been and is suspended or revoked. No peace 
officer shall issue a temporary driving permit to a driver of a 
commercial vehicle who refuses to submit to or fails to complete 
and pass an evidentiary test; 
(b) You have the right to request a hearing within seven (7) days of 
the notice of suspension of your driver's license to show cause why 
you refused to submit to or to complete and pass evidentiary testing 
and why your driver's license should not be suspended; 
(c) If you refused or failed to complete evidentiary testing and do not 
request a hearing before the court or do not prevail at the hearing, 
your driver's license will be suspended. The suspension will be for 
one year if this is your first refusal. The suspension will be for two 
(2) years if this is your second refusal within ten (1) years. You will 
not be able to obtain a temporary restricted permit during that period; 
and 
(d) If you complete evidentiary testing and fail the testing and do not 
request a hearing before the department or do not prevail at the 
hearing, your driver's license will be suspended. This suspension 
will be for ninety (90) days if this is your first failure of evidentiary 
testing, but you may request restricted noncommercial vehicle 
driving privileges after the first thirty (30) days. The suspension 
will be for one (1) year if this is your second failure of evidentiary 
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testing within five (5) years. You will not be able to obtain a 
temporary restricted license during that period; 
(e) After submitting to evidentiary testing you may, when practicable, 
at your own expense, have additional tests made by a person of your 
own choosing. 
(Emphasis added.) 
In addition, I.e. § 18-8002A(4)(a)(i) states that upon the failure of 
evidentiary tests: 
[T]he department shall suspend the person's driver's license, driver's 
permit, driving privileges or nonresident driving privileges ... for a 
period of ninety (90) days for the first failure of evidentiary testing 
under the provisions of this section. The first thirty (30) days of the 
suspension shall be absolute and the person shall have absolutely no 
driving privileges of 
any kind. Restricted noncommercial vehicle driving privileges 
applicable during the remaining sixty (60) days of the suspension 
may be requested as provided in subsection (9) of this section. 
(Emphasis added.) 
I.e. § 18-8002A( 4)(b )(iv) provides that the notice of suspension provided by 
the department shall state "the procedures for obtaining restricted noncommercial 
vehicle driving privileges." 
Finally, I.e. § 18-8002A(9) states: 
Restricted noncommercial vehicle driving privileges. A person 
served with a notice of suspension for ninety (90) days pursuant to 
this section may apply to the department for restricted 
noncommercial vehicle driving privileges, to become effective after 
the thirty (30) day absolute suspension has been completed. The 
request may be made at any time after service of the notice of 
suspenSIOn. . .. Any person whose driving privileges are 
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suspended under the provisions of this chapter may be granted 
privileges to drive a noncommercial vehicle but shall not be 
granted privileges to operate a commercial motor vehicle. 
(Emphasis added.) 
The above-quoted portions of I.e. § 18-8002A are the only pOliions of the 
statute that, either by positive reference or by negative implication, specify any 
differences in the administrative suspension rules for commercial versus non-
commercial drivers. 
In numerous places, the statute speaks generally as to "driver's licenses" and 
"driving privileges," including when it discusses suspension time periods. 
However, in four separate places, including in the list of information of which a 
driver must be notified at the time of evidentiary testing, the statute specifically 
points out the difference between commercial and non-commercial drivers with 
regard to the ability of the driver to obtain restricted privileges. By doing so, the 
statute implies that the only difference between commercial and non-commercial 
drivers is that a restricted permit is unavailable for commercial purposes. By not 
mentioning any other differences or, at the very least, by failing to state that the 
driver may be subject to a separate commercial suspension/ disqualification under 
other statutory provisions, the statute creates confusion and vagueness with regard 
to commercial drivers. 
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The Notice of Suspension served on Johnson did comply with the statute by 
notifYing Johnson of those items the legislature specifically included in the statute. 
However, the statute fails to notifY drivers that there may be other suspension! 
disqualification consequences in addition those specifically listed. 
"The legislative scheme for suspension of drivers' licenses [took] into 
account the fact that individual drivers have rights that must be respected." Beem 
v. State, 119 Idaho 289, 292 (et. App. 1992) (discussing I.e. § 18-8002 relating to 
refusals of the evidentiary tests). Further, the preamble to legislation that was 
eventually codified as I.e. § 18-8002 stated, in part, that "the legislature has tried 
to carefully balance the rights of the individual who is accused or convicted of 
wrongdoing against the rights of all other citizens." Id. (quoting 1983 Idaho Sess. 
Laws, ch. 145, sec. 1, pp. 368-69). Therefore, the legislature felt it important that 
driver's be advised of the true consequences of refusing evidentiary tests. Id. 
(emphasis added.) I.e. § 18-8002A was later added providing notification of the 
consequences of taking and failing the evidentiary tests. However, neither statute 
informs drivers of the true consequences of refusing or taking and failing 
evidentiary tests because neither advises drivers that there may be additional 
suspension/disqualification consequences. By carefully notifYing drivers of some 
suspension consequences, but leaving out others, I.e. § 18-8002A implies that 
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suspension consequences included in the statute are the only ones that the driver 
will face. 
The universally recognized rule of construction, expressio unius est exclusio 
alterius, further supports the argument that I.e. § IS-S002A is void for vagueness. 
Under that rule, "where a constitution or statute specifies certain things, the 
designation of such things excludes all others." Idaho Press Club, Inc. v. State 
Legislature of the State, 142 Idaho 640 (2006). When applied to the present 
situation, that rule of construction would indicate that, because I.e. § IS-S002A 
speaks generally of "driver's licenses" and "driver's privileges" in relation to the 
suspension time periods and only points out one difference between commercial 
and non-commercial drivers with regard to the availability of restricted permits, 
there are no other differences between the two types of drivers. 
By carefully providing notification to drivers of some suspenSIOn 
consequences for failing an evidentiary test and by calling attention to only one 
difference between commercial and non-commercial drivers, I.e. §. IS-8002A 
implies that these are the only suspension consequences and the only difference 
between commercial and non-commercial drivers. Therefore, I.e. § lS-S002A is 
vague as applied to Johnson and other commercial drivers because it fails to 
inform commercial drivers of ordinary intelligence that they may suffer additional 
suspensions/disqualifications. 
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Further, far beyond having to "guess at its meaning," people of common 
intelligence would reasonably conclude that commercial drivers will not suffer any 
additional! greater consequences than will non-commercial drivers other than the 
inability to obtain a restricted permit. 
Petitioner was not notified of the consequences of submitting to the tests as 
required by Idaho Code § 18-8002A(7)( e). Although Petitioner concedes that 
"suspension advisory" was read to him by a tape recording, at no time is he 
informed that his commercial driver's license will be suspended for one (1) year, 
until after the ALS hearing had been requested .. 
VIII. THE PETITIONER WAS DENIED DUE PROCESS AND EQUAL 
PROTECTION OF THE LAW BECAUSE HE WAS NOT NOTIFIED OF 
ALL THE CONSEQUENCES OF SUBMITTING TO A BAC TEST AND 
BECAUSE THERE IS NO RATIONAL RELATION TO A PERMISSIBLE 
STATE OBJECTIVE. 
The Petitioner, not having been properly notified pursuant to statute, should 
have the suspension of his driving privileges vacated, thus vacating any 
"disqualification" of his CDL. Respondent's attempt to suspend or "disqualifY" 
Petitioner's commercial driver's license is also a violation of Petitioner's right to 
equal protection and substantive due process of the law and guaranteed under 
Idaho Const. Ali. 1, §13 and U.S. Const. Amend XIV, By "disqualifying" holders 
of a commercial driver's license for a period of one (1) year, in the event they fail a 
BAC test after being found to be in control of a non-commercial vehicle, 
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Respondent has made a distinct class of persons without a rational relationship to a 
permissible state objective. See Everett v. Trunnell, 105 Idaho 787, 673 P.2d 387 
(1983). The equal protection guarantees of the U.S. Constitution Amend XIV and 
Idaho Const. Art 1, § 13, require that similarly situated persons receive the same 
benefits and burdens under the law. State v. Hansen 125 Idaho 927, 933, 877 P.2d 
898, 904 (1994). When the holder of a commercial driver's license is driving a 
non-commercial vehicle, as in the instant ·case, he/she should be treated no 
different than a holder of any other state enforced professional, or trade, license 
while driving a non-commercial vehicle. The Respondent, however, imposes a 
burden 'on holders of a commercial driver's license unequal to the burdens of any 
other state licensee. The action of attempting to disqualify the Petitioner for a 
period of one (1) year is unconstitutional. 
CONCLUSION 
Johnson was not properly observed for the 15 minutes required by the breath 
testing SOPs and therefore the test is invalid and the results should be disregarded 
resulting in no suspension of driving privileges. The advisory was improperly 
given as well. 
The CDL hearing offIcer applied the wrong standard and the scheme for 
disqualification is constitutionally flawed. 
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Because suspensions under I.C. § lS-S002A are so punitive in form and 
effect that they are transformed into criminal punishments, said suspensions violate 
the Double Jeopardy Clause. 
Because commercial suspensions/disqualifications under I.C. § 49-335 are 
so punitive in form and effect that they are transformed in criminal punishments, 
said suspensions/disqualifications violate the Double Jeopardy Clause. 
Further, because I.C. § lS-S002A does not provide fair notice to people of 
common/ordinary intelligence that drivers with commercial privileges may suffer 
additional suspensions/disqualifications, the statute is unconstitutionally vague as 
applied to drivers with commercial driving privileges and, therefore, void in those 
. sets of circumstances. 
WHEREFORE, counsel respectfully requests that the COUli reverse the 
decisions of the Administrative License Suspension proceeding and the 
Commercial Driver's License Disqualification Hearing. 
DATED this -fday ofJune, 2010, 
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I hereby certify that on the -¥- day of June, 20 1 0, I served a true and 
correct copy of the foregoing document by the following method, addressed to the 
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322 Main Street 
Lewiston, ID 83501 
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